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Court File No. BK-22-02322607-0031 
Estate File No. 31-2822607 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(IN BANKRUPTCY AND INSOLVENCY) 
(COMMERCIAL LIST) 

IN THE MATTER OF THE BANKRUPTCY AND INSOLVENCY ACT, 
RSC 1985, c. B-3, AS AMENDED 

IN THE MATTER OF THE PROPOSAL OF KUK-ILL JOHN KIM 

AND IN THE MATTER OF THE PROPOSAL OF MYOUNG-JA KIM

NOTICE OF MOTION  
(returnable April 17, 2023) 

Kuk-Ill John Kim and Myoung-Ja Kim (collectively, the “Debtors”) will make a motion 

to a Judge presiding over the Commercial List on Monday, April 17, 2023 at 11:00 a.m. or as soon 

after that time as the motion can be heard. 

PROPOSED METHOD OF HEARING: The motion is to be heard: 

In writing under subrule 37.12.1(1) because it is on consent or unopposed or made without 
notice 

In writing as an opposed motion under subrule 37.12.1(4) 

In person 

By telephone conference 

X By video conference 

At the following location: Judicial videoconference link to be provided in CaseLines. 
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THE MOTION IS FOR an order: 

(a) approving the transaction contemplated in the Sale and Purchase Agreement 

between the Debtors, as vendor, and Joseph Messina in trust for a company to be 

incorporated, as purchaser (in such capacity, the “Purchaser”) dated February 18, 

2023 (the “Sale Agreement”) to purchase the real property located at 385 Spadina 

Road, Toronto, Ontario (the “Property”) of the Debtors (the “Purchased Asset”) 

and authorizing the Proposal Trustee to complete the transaction contemplated 

therein (the “Transaction”); 

(b) vesting in the Purchaser, or as the Purchaser may direct, the Debtors’ right, title and 

interest in the Purchased Asset, as defined in the Sale Agreement, free and clear of 

any claims and encumbrances, other than permitted encumbrances; 

(c) increasing the Administration Charge by amending the Order of Justice Conway, 

dated April 28, 2022 (the “Administration Order”); 

(d) approving the fifth report (the “Fifth Report”) of Albert Gelman Inc. (“AGI”) in 

its capacity as proposal trustee (“Proposal Trustee”), to be filed ; 

(e) sealing the Confidential Information (as defined herein) until the earlier of (i) the 

filing of the Proposal Trustee’s Certificate following the completion of the 

transaction to be approved by the Court in this proceeding; and ii) further order of 

this Court; 

(f) approving the interim fees and disbursements of counsel to the Debtors and of the 

Proposal Trustee; and 
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(g) such other relief as counsel may advise and this Honourable Court may permit. 

THE GROUNDS FOR THE MOTION ARE: 

Background  

(a) The Debtors are individuals resident in the City of Toronto, in the Province of 

Ontario, and are spouses of each other; 

(b) On April 18, 2022, the Debtors each filed notices of intention to make a proposal 

(“NOI”) under Division I, Part III of the Bankruptcy and Insolvency Act, RSC 1985, 

c. B-3 (the “BIA”); 

(c) On April 28, 2022, the Honourable Justice Conway granted an order (the 

“Administration Charge Order”), among other things, granting an 

Administration Charge in the amount of $125,000 as security for the fees and 

disbursements of counsel to the Debtors and of the Proposal Trustee and 

authorizing the Debtors to enter into a listing agreement for the purpose of listing, 

marketing and selling the Property; 

(d) The time for filing a proposal was extended by orders of this Court made on April 

28, 2022, June 27, 2022, August 5, 2022 and September 28, 2022, such that the 

time for filing a proposal was extended to October 18, 2022; 

(e) On October 18, 2022, the Debtors each filed a Proposal under section 62 of the 

BIA, which Proposals provide, among other things, that the Debtors will list and 

sell the Property; 
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(f) On November 8, 2022, the first meeting of creditors was adjourned by ordinary 

resolution of the creditors to February 8, 2023, which was again adjourned by 

ordinary resolution of the creditors to May 8, 2023; 

Sale of the Property 

(g) The Debtors’ primary business asset is the Property, which is a vacant commercial 

property and is the subject of two court actions relating to alleged environmental 

contamination (the “Environmental Litigation”); 

(h) In November 2022, the Debtors entered into a listing agreement with Re/Max 

Ultimate Julie Seo Realty & Re/Max Ultimate Reality Inc. (the “Realtor”) for the 

purpose of selling the Property on the Multiple Listing Service in Ontario (the 

“MLS”); 

(i) The Debtors established a virtual data room (the “Data Room”) containing 

information about the Property, this Proceeding, and the Environmental Litigation, 

access to which was provided upon an interested person executing a Non-

Disclosure Agreement; 

(j) Over the period of time that the Property was listed, thirty-five (35) persons 

executed Confidentiality Agreements and access was provided to the Data Room; 

(k) On December 5, 2022, the Property was listed on the MLS with a bid date of 

December 15, 2022, but no bids were received; 
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(l) On February 13, 2023, the Debtors, in consultation with the Realtor, de-listed the 

Property from the MLS and re-listed the Property on February 17, 2023 for a list 

price of $649,000; 

(m) On February 20, 2023, the Purchaser submitted an offer to purchase the Property, 

which was accepted on February 24, 2023;  

(n) The process leading to the Sale Agreement was reasonable in the circumstances;  

(o) The Proposal Trustee was aware and approved of the process leading to the Sale 

Agreement; 

(p) The Proposal Trustee will file its Fifth Report stating that in its opinion the 

Transaction is more beneficial to the creditors than a sale or disposition under a 

bankruptcy; 

(q) The creditors have been made kept informed throughout the process leading to the 

Sale Agreement;  

(r) The effect of the proposed Transaction is intended to be of greater benefit to the 

creditors and of other interested persons affected by the environmental condition of 

the Property; 

(s) The consideration to be received for the sale of the Property is reasonable and fair, 

taking into account its market value; 
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Sealing Order 

(t) The Sale Agreement contains certain information that is of a commercially sensitive 

nature, namely the agreed purchase price (the “Confidential Information”); 

(u) In the event that the Transaction is not completed, the public release of the 

Confidential Information will likely prejudice any subsequent efforts by the 

Debtors, or a trustee in bankruptcy, to market and sell the Property; 

(v) The Debtors request that the Confidential Information be sealed pending the 

successful completion of the Transaction, or further order of this Court; 

(w) A sealing order is necessary to prevent this serious risk to the identified interest 

because reasonably alternative measures will not prevent this risk;  

(x) As a matter of proportionality, the benefits of a sealing order as for the limited 

period of time, outweigh its negative effects; 

Increase to the Administration Charge 

(y) The fees and disbursements incurred by counsel to the Debtors and of the Proposal 

Trustee have exceeded the Administration Charge, and additional fees and 

disbursements will be incurred in respect of the within Motion, to complete the 

Transaction, and other steps required to carry out the remaining steps to seek 

approval of the Proposal; 
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(z) The professionals whose fees are secured by the Administration Charge are critical 

to this Proceeding and are unlikely to continue acting without the benefit of an 

increase to the Administration Charge sufficient to secure payment for their fees;  

(aa) The Proposal Trustee is supportive of the proposed increase to the Administration 

Charge; 

Approval of Report and Fees 

(bb) The Fifth Report fairly and accurately reflects the circumstances of the Debtors and 

the activities of the Proposal Trustee since the last report to the Court; 

(cc) The fees and disbursements of counsel to the Debtors and of the Proposal Trustee 

are reasonable in the circumstances; 

Statutory Grounds 

(dd) Sections 64.2, 65.13 and 183(1) of the BIA, as amended; 

(ee) Sections 100 and 137(2) of the Courts of Justice Act, R.S.O. 1990, c. C.43, as 

amended; 

(ff) Rules 1.04, 2.03, and 37 of the Rules of Civil Procedure, R.R.O. 1990, Reg. 194, 

as amended; and 

(gg) Such further and other grounds as counsel may advise and this Court may permit. 

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the motion: 
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(a) The Affidavit of Silver Stephen Kim sworn April 10, 2023, and exhibits thereto;  

(b) The Fifth Report of the Proposal Trustee, to be filed separately; and 

(c) Such further and other evidence as counsel may submit and this Court may permit. 

Dated: April 10, 2023 WEIRFOULDS LLP
Barristers and Solicitors  
66 Wellington Street West, Suite 4100 
Toronto-Dominion Centre 
P.O. Box 35 
Toronto, ON M5K 1B7 

Philip Cho (LSO # 45615U) 
Email: pcho@weirfoulds.com
Tel: (416) 365-1110 

Lawyers for the Debtors, Kuk-Ill John 
Kim and Myoung-Ja Mary Kim  

TO: ATTACHED SERVICE LIST 

mailto:pcho@weirfoulds.com


18834924.2   



 

 

 

 

 

 

 

 

 

 

TAB 2 



18900876.5   

Court File No. BK-22-02322607-0031 
Estate File No. 31-2822607 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(IN BANKRUPTCY AND INSOLVENCY) 
(COMMERCIAL LIST) 

IN THE MATTER OF THE BANKRUPTCY AND INSOLVENCY ACT,  
RSC 1985, c. B-3, AS AMENDED 

IN THE MATTER OF THE PROPOSAL OF KUK-ILL JOHN KIM 

AND IN THE MATTER OF THE PROPOSAL OF MYOUNG-JA MARY KIM 

AFFIDAVIT OF SILVER STEPHEN KIM 

I, SILVER STEPHEN KIM, of the City of Vancouver, in the Province of British 

Columbia, MAKE OATH AND SAY:

1. I am the adult son of the debtors, Kuk-Ill John Kim and Myoung-Ja Mary Kim (the 

“Debtors”). I have been assisting my parents with the administration of this insolvency process 

and have been the primary contact for the Debtors’ counsel, Philip Cho at WeirFoulds LLP. As 

such, I have knowledge of the matters to which I hereinafter depose. Where I have been advised 

of matters, I identify the source of my information and belief and verily believe such matters to 

be true. 

2. Albert Gelman Inc. (“AGI”) is the proposal trustee (the “Proposal Trustee”) in respect 

of these NOI proceedings.  

3. I make this affidavit in support of the Debtors’ motion to approve the sale of the Property 

(as defined below), vesting all right, interest and title in the Property to the Purchaser (as defined 
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below), increasing the amount of the Administration Charge (as defined below) and approving 

the Fifth Report of the Proposal Trustee, together with the fees of counsel to the Debtor and of 

the Proposal Trustee.  

Background

4. As set out in more detail in the Affidavit of Kuk-Ill John Kim sworn on April 26, 2022 

(the “John Kim Affidavit”), a copy of which is attached hereto without exhibits and marked as 

Exhibit “A”, on April 18, 2022, the Debtors each filed a notice of intention to make a proposal 

(“NOI”) under Division I, Part III of the Bankruptcy and Insolvency Act, RSC 1985, c. B-3 (the 

“BIA”). I also refer to my Affidavits sworn on June 22, 2022 (the “First Silver Affidavit”), on 

August 2, 2022 (the “Second Silver Affidavit”), and on September 26, 2022 (the “Third Silver 

Affidavit”) copies of which are attached hereto without exhibits and marked as Exhibits “B” 

“C”, and “D”, respectively.  

5. By order of the Honourable Justice Conway dated April 28, 2022 (the “Administration 

Order”), the Debtors’ NOI proceedings were procedurally consolidated, and a super priority 

charge was granted in favour of the insolvency professionals (the “Administration Charge”) 

securing the amount of $125,000. A copy of the Administration Order is attached hereto and 

marked as Exhibit “E”.  

6. By order of the Honourable Justice Osborne dated June 27, 2022 (the “Extension 

Order”), the time for the Debtors to file a proposal was extended to, and including, August 16, 

2022. A copy of the Extension Order is attached hereto and marked as Exhibit “F”. 
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7. By order of the Honourable Justice Dietrich dated August 5, 2022 (the “DIP Approval 

Order”), interim financing to be provided by Hillmount Capital Inc. (“Hillmount”), secured by 

a DIP Lender’s Charge (as defined in the DIP Approval Order) was approved. In addition, the 

time for the Debtors to file a proposal was further extended to, and including, September 30, 

2022. However, as described in the Third Silver Affidavit, Hillmount declined to move forward 

and complete the interim financing transaction. A copy of the DIP Approval Order is attached 

hereto and marked as Exhibit “G”. 

8. By order of the Honourable Justice Osborne dated September 28, 2022 (the “Further 

Extension Order”), the time for the Debtors to file a proposal was further extended to, and 

including, October 18, 2022. A copy of the Further Extension Order is attached hereto and 

marked as Exhibit “H”. 

9. On October 18, 2022, the Debtors each filed a proposal with the Official Receiver. A 

copy of the certificates of filing a proposal for each of the Debtors, together with a copy of each 

Debtor’s respective Proposal, is attached hereto and marked as Exhibits “I” and “J”, 

respectively.  

Actions taken since September 28, 2022 & Sale of the Property 

10. The Debtors’ sole asset is a piece of commercial property municipally known as 385 

Spadina Road, Toronto, Ontario (the “Property”), which had been historically used to operate a 

dry-cleaning business, and is the subject of certain environmental litigation proceedings (the 

“Environmental Litigation”) initiated by the owners of the neighbouring properties: Lee-Mar 

Developments Limited (the “Lee-Mar Plaintiff”) and Bosung Investments Inc., Byoung Ok Han 

and Jae Yol Han (the “Bosung Plaintiff”).  
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11. Following Hillmount’s decision to not proceed as the DIP lender, the Debtors were 

unable to identify an alternative lender to provide interim financing. The Debtors proceeded to 

sell the Property on an “as is-where is” basis, as contemplated in their Proposals.  

12. On November 8, 2022, I understand from Mr. Cho that a meeting of the creditors was 

held and that the creditors voted to adjourn the meeting to permit the Debtors to sell the Property.  

The Debtors agreed to provide regular updates to the Proposal Trustee and their creditors 

regarding the efforts to sell the Property. 

13. The Debtors solicited and received proposals from three different prospective realtors of 

the Property. 

14. On November 14, 2022, the Debtors selected Re/Max Ultimate Julie Seo Realty & 

Re/Max Ultimate Reality Inc. (the “Realtor”) and entered into a listing agreement with the 

Realtor for the purpose of selling the Property on the Multiple Listing Service in Ontario (the 

“MLS”). The Realtor was selected because, among other things, it specialized in store-front 

commercial properties; was already familiar with the issues affecting the Property; and its 

commission rate was competitive alongside two other proposals which were received and fairly 

evaluated by the Debtors.  

15. Between November 14, 2022, and November 26, 2022, Mr. Cho received the consents of 

the Lee-Mar Plaintiff and the Bosung Plaintiff to add certain environmental information 

produced during the course of the Environmental Litigation into a virtual data room (the “Data 

Room”) set up by the Debtors, subject to interested persons signing a Non-Disclosure 

Agreement (“NDA”). 
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16. Given the uncertainty with respect to the value of the Property as impacted by the 

environmental issues, the Realtor recommended that the Property be listed for nominal value 

with a bid date, to solicit interest and as many bids as possible. As such, the Property was listed 

on December 5, 2022, for a value of $1 (the “Initial Listing”). The Realtor also reached out to 

its known contacts who it believed may be interested in the opportunity to purchase the Property. 

Attached hereto and marked as Exhibit “K” is a copy of the feature sheet. 

17. I am advised by the Realtor that: 

(a) its office fielded over 50 legitimate calls inquiring about the Property; 

(b) of those calls, the Realtor sent a copy of the NDA to 29 agents and clients, which 

in turn returned 20 signed NDAs; and, 

(c) while there was interest, potential buyers were reluctant due to the alleged active 

contamination and litigation. 

18. The Realtor recommended de-listing and then re-listing the Property at a different price 

to drive new interest in the Property as the listing had become “stale”. On February 8, 2023, the 

creditor’s meeting was reconvened where, as I am informed by Mr. Cho, the Realtor reported on 

the sale efforts to date, and proposed de-listing and re-listing the Property for sale at one of two 

potential price points. The creditors in attendance supported this approach and indicated a 

preference for listing the Property at the lower price point to attract interest. The meeting was 

further adjourned to May 8, 2023, and no vote was taken on the Proposals. 
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19. As such, the Initial Listing was cancelled on February 13, 2023, and re-listed on February 

17, 2023, at $649,000 (the “Second Listing”). Attached hereto and marked as Exhibit “L” is a 

copy of the feature sheet of the Second Listing. 

20. On February 18, 2023, Joseph Messina, in trust for a company to be incorporated (the 

“Purchaser”) submitted an offer to purchase the Property (the “Offer”). On February 24, 2023, 

in consultation with the Realtor and the Proposal Trustee, the Debtors accepted the Offer. 

Attached hereto and marked as Exhibit “M” is a copy of the redacted agreement of purchase and 

sale (the “Sale Agreement”).  

21. The Sale Agreement provided for a financing conditional period in favour of the 

Purchaser until March 27, 2023, which was waived by the Purchaser on March 16, 2023. The 

Sale Agreement is conditional on the Debtors obtaining court approval of the Sale Agreement 

and granting a vesting order in favour of the Purchaser, or as the Purchaser may direct. The sale 

of the Property is on an “as is-where is” basis with no representations or warranties.  

22. I am advised by the Realtor that, following the Offer, the listing for the Property 

indicated that it was sold conditionally, and that the Realtor continued to accept inquiries, made 

the Property available for showings, and continued to accept signed NDAs for access to the Data 

Room. However, the Realtor advises that no other person expressed any intent to make an offer.  

23. On March 16, 2023, Mr. Cho advised the creditors (through their lawyers) that the 

Property had sold conditionally and suggested meeting to discuss the Sale Agreement. On April 

6, 2023, Mr. Cho, the Realtor, and the Proposal Trustee met with the creditors’ lawyers and 

reported on the process leading up to the Sale Agreement, the rationale for accepting the Offer, 

and disclosed the purchase price to them on the condition of confidentiality.   



18900876.5   

- 7 - 

24. As a result, given the circumstances unique to the Property, the marketing efforts, the 

extensive period of time on which it was marketed, and the advice of the Realtor, the Debtors 

believe that the Sale Agreement represents the best price for the Property.  

25. On April 6, 2023, the Purchaser’s lawyer advised Mr. Cho that the Purchaser 

incorporated a company to take title to the Property. The name of the company taking title is 

Messina’s In The Village and a copy of the Articles of Incorporation are attached hereto and 

marked as Exhibit “N”. 

Sealing Order 

26. The accepted purchase price for the Property has been kept confidential. If the purchase 

price is publicly disclosed, it may prejudice the Debtors, or a trustee in bankruptcy, in the event 

the Sale Agreement does not close and the Property must be remarketed for sale. As a result, the 

Debtors are requesting a sealing order in respect of the unredacted Sale Agreement, which I 

understand will be filed separately, and only for as long as is reasonably necessary.  

Increase to the Administration Charge 

27. Due to the challenges associated with the DIP Financing negotiations, and the need to 

adjust the Debtors’ approach of selling the Property as a result of the absence of interim 

financing to conduct the environmental work that had been contemplated, both counsel to the 

Debtor and the Proposal Trustee incurred fees and disbursements that have exceeded, or will 

exceed, the amount secured by the Administration Charge.  

28. As a result, the Debtors are requesting an increase in the amount secured by 

Administration Charge to $300,000. The amount requested is an increase of $175,000, which is 
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less than the amount of DIP Financing that had been previously approved, in the amount of 

$250,000, which DIP Financing would have covered the fees of the professionals. Thus, there is 

little to no prejudice to creditors by increasing the amount secured by the Administration Charge 

as requested.  

29. In addition, the professionals are unlikely to continue acting unless their fees are 

protected given the insolvency of the Debtors. As such, it is reasaonbly necessary to increase the 

amount secured by the Administration Charge so that the professionals can complete the work 

necessary to complete the sale transaction and seek approval of the Proposal.  

Approval of Fees 

30. The Debtors seek approval of the fees and disbursements of their counsel and of the 

Proposal Trustee as set out in the fee affidavits that I understand will be filed separately. The fees 

charged by WeirFoulds LLP and Albert Gelman Inc. are fair and reasonable in the circumstances 

and the Debtors support the approval of same. 

31. Throughout the process, the Debtors have acted in good faith and have kept the Proposal 

Trustee appraised of the matters as they developed, and I understand the Proposal Trustee will 

deliver its report to the Court recommending the granting of the relief sought and the approval of 

any fees. 
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SWORN remotely by SILVER STEPHEN 
KIM stated as being in the City of Vancouver, 
in the Province of British Columbia before me 
at the City of Toronto in the Province of 
Ontario, on April 10, 2023, in accordance with 
O. Reg 431/20, Administering an Oath or 
Declaration Remotely.  

Commissioner for Taking Affidavits etc. SILVER STEPHEN KIM 

msabbah
Text Box
Jordan Dean Crocker,
a Commissioner, etc., Province of Ontario,
while a Student-at-Law.
Expires May 13, 2024.






This is Exhibit “A” referred to in the Affidavit of 

Silver Stephen Kim, sworn before me remotely 

this 10th day of April, 2023. 

_____________________________________ 

A Commissioner for taking Affidavits, etc. 

















This is Exhibit “B” referred to in the Affidavit of 

Silver Stephen Kim, sworn before me remotely 

this 10th day of April, 2023. 

_____________________________________ 

A Commissioner for taking Affidavits, etc. 



















This is Exhibit “C” referred to in the Affidavit of 

Silver Stephen Kim, sworn before me remotely 

this 10th day of April, 2023. 

_____________________________________ 

A Commissioner for taking Affidavits, etc. 



Court File No. 31-2822607 
Estate File No. 31-2822607 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

(IN BANKRUPTCY AND INSOLVENCY) 

(COMMERCIAL LIST) 

IN THE MATTER OF THE BANKRUPTCY AND INSOLVENCY ACT,  

RSC 1985, c. B-3, AS AMENDED 

IN THE MATTER OF THE NOTICE OF INTENTION TO  

MAKE A PROPOSAL OF KUK-ILL JOHN KIM 

AND IN THE MATTER OF THE NOTICE OF INTENTION TO 

MAKE A PROPOSAL OF MYOUNG-JA MARY KIM 

AFFIDAVIT OF SILVER STEPHEN KIM 

I, SILVER STEPHEN KIM, of the City of Vancouver, in the Province of British 

Columbia, MAKE OATH AND SAY:

1. I am the adult son of the debtors, Kuk-Ill John Kim and Myoung-Ja Mary Kim (the 

“Debtors”). I have been assisting my parents with the administration of this insolvency process 

and have been the primary contact for the Debtors’ counsel, Philip Cho at WeirFoulds LLP. As 

such, I have knowledge of the matters to which I hereinafter depose. Where I have been advised 

of matters, I identify the source of my information and belief and verily believe such matters to 

be true. 

Background

2. As set out in more detail in the Affidavit of Kuk-Ill John Kim sworn on April 26, 2022 

(the “John Kim Affidavit”), a copy of which is attached hereto without exhibits and marked as 
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Exhibit “A”, on April 18, 2022, the Debtors each filed a notice of intention to make a proposal 

(“NOI”) under Division I, Part III of the Bankruptcy and Insolvency Act, RSC 1985, c. B-3 (the 

“BIA”). I also refer to my Affidavit sworn on June 22, 2022 (the “First Silver Affidavit”), a 

copy of which is attached hereto without exhibits and marked as Exhibit “B”. 

3. By order of the Honourable Justice Conway dated April 28, 2022 (the “Administration 

Order”), the Debtors’ NOI proceedings were procedurally consolidated, and a super priority 

charge was granted in favour of the insolvency professionals (the “Administration Charge”) 

securing the amount of $125,000. A copy of the Administration Order is attached hereto and 

marked as Exhibit “C”.  

4. By order of the Honourable Justice Osborne dated June 27, 2022 (the “Extension 

Order”), the time for the Debtors to file a proposal was extended to, and including, August 16, 

2022. A copy of the Extension Order is attached hereto and marked as Exhibit “D”. 

5. Albert Gelman Inc. (“AGI”) was appointed proposal trustee (the “Proposal Trustee”) in 

respect of these NOI proceedings.  

6. The Debtors’ sole asset is a piece of commercial property municipally known as 385 

Spadina Road, Toronto, Ontario (the “Property”), which had been historically used to operate a 

dry-cleaning business. However, the Property is presently vacant and is the subject of certain 

environmental litigation proceedings (the “Environmental Litigation”) initiated by the owners 

of the neighbouring properties: Lee-Mar Developments Limited (the “Lee-Mar Plaintiff”) and 

Bosung Investments Inc., Byoung Ok Han and Jae Yol Han (the “Bosung Plaintiff”).  
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7. The Debtors filed NOIs in order to, among other things, suspend the Environmental 

Litigation and work to sell the Property for the benefit of creditors. Although Madam Justice 

Conway authorized the Debtors to enter into a listing agreement for the marketing and sale of the 

Property, the Debtors have not listed the Property for sale. Instead, as set out in more detail in the 

First Silver Affidavit, the Debtors retained Blue Frog Environmental Consulting Inc. (the 

“Environmental Consultant”) and sought interim DIP financing for the purpose of funding 

certain environmental work and other costs and expenses that may be required to prepare the 

Property for sale (the “DIP Financing”).  

Actions taken since June 27, 2022 

8. Since the issuance of the Extension Order, the Debtors, through their counsel, have taken 

the following steps, described in more detail below: 

(a) Consulted with the former environmental consultant, Terraprobe Inc. 

(“Terraprobe”), counsel to the Lee-Mar Plaintiff (“BLG”) and counsel to the 

Bosung Plaintiff (“FIJ Law”) to prepare a form of Non-Disclosure Agreement to 

be executed by a potential DIP lender for access to view copies of confidential 

environmental documents (the “Environmental Documents”) obtained in the 

course of the Environmental Litigation; and, 

(b) Worked with financing advisory firm, Isaacs Advisory (the “Financing Advisor” 

to source DIP Financing, engage in negotiations with Hillmount Capital Inc. (the 

“DIP Lender”), and finalize the terms and conditions, on which the DIP Lender 

would provide interim financing to the Debtors. 
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Non-Disclosure Agreement 

9. Shortly after the Extension Order was issued, WeirFoulds reached out to former litigation 

counsel, Willms & Shier LLP, Terraprobe, BLG and FIJ Law (collectively, the “Affected Third 

Parties”) to seek consent to share the Environmental Documents with potential lenders so long 

as the receiving person executed a Non-Disclosure Agreement (“NDA”). 

10. Between June 28, 2022 and July 14, 2022, WeirFoulds worked on negotiating the form of 

NDA that would be acceptable to such persons. By July 14, 2022, the form of NDA was 

finalized among the Debtors and the Affected Third Parties.  

DIP Interim Financing  

11. As set out in the First Silver Affidavit, the Debtors realized that interim funding was 

required to undertake certain actions that are likely to maximize the potential for sale of the 

Property given the allegations made in the Environmental Litigation. The Financing Advisor was 

engaged to source potential sources of interim financing.  

12. The Financing Advisor advised that there was a lack of lenders interested in providing 

interim financing due to the lack of any income generated by the Property, the pre-existing 

environmental issues, and lower size of the potential transaction. However, the Financing 

Advisor was able to locate the DIP Lender who was willing to advance interim financing, subject 

to certain terms and conditions.  

13. On June 30, 2022, we received from the Financing Advisor a letter from the DIP Lender 

extending a preliminary offer to provide financing subject to the terms and conditions set out in 

the letter. Over the following weeks, discussions, facilitated by the Financing Advisor, occurred 



- 5 - 

such that a revised letter was delivered on July 15, 2022. The Debtors signed back the letter on 

July 20, 2022. 

14. Further discussions ensured between the Debtors’ lawyers and the DIP Lender’s lawyer, 

resulting in amendments and a newly issued letter, which was issued and signed back on July 29, 

2022 (the “Term Sheet”). Attached hereto and marked as Exhibit “E” is a copy of the Term 

Sheet.  

15. The DIP Lender is prepared to provide the Debtors with secured interim financing (the 

“DIP Financing”) subject to certain conditions, including the DIP Lender receiving a super 

priority charge (the “DIP Lender’s Charge”), which will be subject only to the Administration 

Charge. The purpose of the DIP Financing will be for (i) carrying costs of the Property, (ii) 

appraisal costs, (iii) environmental reports, (iv) payment of the fees and disbursements of 

Debtors’ insolvency counsel and of the Proposal Trustee, and other reasonably necessary costs so 

that the Debtors can determine if the Property could be sold “as is, where is”, or if remediation of 

the Property is necessary before sale,   

16. The principal terms of the DIP Financing are as follows: 

(a) Maximum principal amount of facility: $250,000 (“DIP Facility”); 

(b) Lender Commitment Fee: 5% of DIP Facility; 

(c) Interest Rate: 14% per annum compounded monthly, not in advance; 

(d) Maturity: The earlier of 12 months and the completion of the sale of the Property; 

and, 



- 6 - 

(e) Prepayment: The DIP Facility can be permanently repaid in whole or in part at 

any time upon 15 days written notice after at least 2 months’ interest payments 

have been paid. 

17. Presently, the Property is unencumbered, and the Debtors have no secured creditors. 

Attached hereto and marked as Exhibit “F” is a copy of the Parcel Register dated June 21, 2022 

showing no encumbrances on title. Attached hereto and marked as Exhibit “G” is a copy of the 

PPSR search results for each of the Debtors.  

18. The terms of the DIP Financing are such that interest only is payable during the term of 

the loan, which may be funded from the DIP Facility. A copy of the Debtors’ cashflow 

statements filed in these proceedings is attached and marked as Exhibit “H”. As set out, the 

Debtors have no revenue in relation to the Property, which is the reason, in part, for the DIP 

Financing.  

19. In the circumstances, the terms of the DIP Facility are reasonable. Without the DIP 

Facility, the Debtors will be unable to finance the cost of the necessary environmental work 

recommended to be undertaken in advance of marketing the Property for sale. I believe that any 

attempt to sell the Property without this information will not realize appropriate value to the 

detriment of the unsecured creditors.  

Extension of Time 

20. The Debtors continue to act in good faith and with due diligence with respect to the NOI 

proceedings. The Extension Order extended the time by which the Debtors must file a proposal 

to August 16, 2022. Presently, the Debtors are not in a position to put a proposal to its creditors 
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and requires additional time to complete the DIP Financing transaction and instruct the 

Environmental Consultant to commence its work described in the First Silver Affidavit.  

21. As such, the Debtors require a further extension of time to file a proposal up to and 

including September 30, 2022. The Debtors believe that they will be able to make a viable 

proposal if a further extension of time is granted.  

22. The Proposal Trustee has been kept apprised of the matters as they have developed, and I 

understand will deliver its report to the Court recommending the granting of the relief sought.   

SWORN remotely by SILVER STEPHEN 

KIM stated as being in the City of Vancouver, 
in the Province of British Columbia before me 
at the City of Toronto in the Province of 
Ontario, on August 2, 2022, in accordance with 
O. Reg 431/20, Administering an Oath or 
Declaration Remotely.  

Commissioner for Taking Affidavits etc. 

Wojtek Jaskiewicz (LSO # 49809L)

SILVER STEPHEN KIM 



This is Exhibit “D” referred to in the Affidavit of 

Silver Stephen Kim, sworn before me remotely 

this 10th day of April, 2023. 

_____________________________________ 

A Commissioner for taking Affidavits, etc. 



Court File No. 31-2822607
Estate File No. 31-2822607

ONTARIO
SUPERIOR COURT OF JUSTICE

(IN BANKRUPTCY AND INSOLVENCY)
(COMMERCIAL LIST)

IN THE MATTER OF THE BANKRUPTCY AND INSOLVENCY ACT,
RSC 1985, c. B-3, AS AMENDED

IN THE MATTER OF THE NOTICE OF INTENTION TO
MAKE A PROPOSAL OF KUK-ILL JOHN KIM

AND IN THE MATTER OF THE NOTICE OF INTENTION TO
MAKE A PROPOSAL OF MYOUNG-JA MARY KIM

AFFIDAVIT OF SILVER STEPHEN KIM

I, SILVER STEPHEN KIM, of the City of Vancouver, in the Province of British

Columbia, MAKE OATH AND SAY:

1. I am the adult son of the debtors, Kuk-Ill John Kim and Myoung-Ja Mary Kim (the

“Debtors”). I have been assisting my parents with the administration of this insolvency process

and have been the primary contact for the Debtors’ counsel, Philip Cho at WeirFoulds LLP. As

such, I have knowledge of the matters to which I hereinafter depose. Where I have been advised

of matters, I identify the source of my information and belief and verily believe such matters to

be true.

Background

2. As set out in more detail in the Affidavit of Kuk-Ill John Kim sworn on April 26, 2022

(the “John Kim Affidavit”), a copy of which is attached hereto without exhibits and marked as
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Exhibit “A”, on April 18, 2022, the Debtors each filed a notice of intention to make a proposal

(“NOI”) under Division I, Part III of the Bankruptcy and Insolvency Act, RSC 1985, c. B-3 (the

“BIA”). I also refer to my Affidavits sworn on June 22, 2022 (the “First Silver Affidavit”) and

on August 2, 2022 (the “Second Silver Affidavit”), copies of which are attached hereto without

exhibits and marked as Exhibits “B” and “C”, respectively.

3. By order of the Honourable Justice Conway dated April 28, 2022 (the “Administration

Order”), the Debtors’ NOI proceedings were procedurally consolidated, and a super priority

charge was granted in favour of the insolvency professionals (the “Administration Charge”)

securing the amount of $125,000. A copy of the Administration Order is attached hereto and

marked as Exhibit “D”.

4. By order of the Honourable Justice Osborne dated June 27, 2022 (the “Extension

Order”), the time for the Debtors to file a proposal was extended to, and including, August 16,

2022. A copy of the Extension Order is attached hereto and marked as Exhibit “E”.

5. By order of the Honourable Justice Dietrich dated August 5, 2022 (the “DIP Approval

Order”, the time for the Debtors to file a proposal was further extended to, and including,

September 30, 2022. In addition, the DIP Approval Order approved interim financing to be

provided by Hillmount Capital Inc. (“Hillmount”), secured by a DIP Lender’s Charge (as

defined in the DIP Approval Order). A copy of the DIP Approval Order is attached hereto and

marked as Exhibit “F”.

6. Albert Gelman Inc. (“AGI”) is the proposal trustee (the “Proposal Trustee”) in respect

of these NOI proceedings.
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7. The Debtors’ sole asset is a piece of commercial property municipally known as 385

Spadina Road, Toronto, Ontario (the “Property”), which had been historically used to operate a

dry-cleaning business. However, the Property is presently vacant and is the subject of certain

environmental litigation proceedings (the “Environmental Litigation”) initiated by the owners

of the neighbouring properties: Lee-Mar Developments Limited (the “Lee-Mar Plaintiff”) and

Bosung Investments Inc., Byoung Ok Han and Jae Yol Han (the “Bosung Plaintiff”).

8. The Debtors filed NOIs in order to, among other things, suspend the Environmental

Litigation and work to sell the Property for the benefit of creditors. Although Madam Justice

Conway authorized the Debtors to enter into a listing agreement for the marketing and sale of the

Property, the Debtors have not listed the Property for sale. Instead, as set out in more detail in the

First Silver Affidavit, the Debtors retained Blue Frog Environmental Consulting Inc. (the

“Environmental Consultant”) and sought interim DIP financing for the purpose of funding

certain environmental work and other costs and expenses that may be required to prepare the

Property for sale (the “DIP Financing”).

9. On August 5, 2022, this Court approved interim financing pursuant to a term sheet

provided by Hillmount, as more particularly set out in the DIP Approval Order.

Actions taken since August 5, 2022

10. Following the issuance of the DIP Approval Order, counsel to the Debtors and counsel to

Hillmount engaged in discussions to amend the form of Non-Disclosure Agreement (“NDA”)

that had been prepared, as described in the Second Silver Affidavit.
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11. On August 18, 2022, Hillmount accepted the amended form of NDA and delivered an

executed NDA to the Debtors. However, at the same time, Hillmount requested additional

amounts to be paid by the Debtors prior to beginning its due diligence on the environmental

information.

12. Following this request, Debtors’ counsel and Hillmount’s counsel had several email

exchanges regarding this request for additional fees. On August 25, 2022, as I am advised by

Philip Cho, partner with WeirFoulds LLP, counsel to the Debtors, Hillmount was provided with

a link to a virtual data room to access the environmental documents.

13. Between August 25, 2022 and September 13, 2022, Hillmount reviewed the

environmental documents, asked some questions to Debtors’ counsel, which were answered by

Mr. Cho. Ultimately, as I am advised by Mr. Cho, on September 13, 2022, Hillmount’s counsel

informed Mr. Cho that Hillmount would not provide any financing without collateral security

provided on additional real property.

14. Despite efforts to engage Hillmount to reconsider its decision, on September 15, 2022,

Hillmount’s counsel unequivocally advised that Hillmount “will not proceed with the loan in the

current circumstances in the absence of further collateral security.” Attached hereto and marked

as Exhibit “G” is a copy of the email from Fred Tayar, counsel to Hillmount to Mr. Cho.

15. Following the collapse of the interim financing transaction, Mr. Cho arranged to have a

call with counsel to the Lee-Mar Plaintiff (Brendan Wong of Borden Ladner Gervais LLP) and

counsel to the Bosung Plaintiff (Rafaelle Sparano of FIJ Law LLP). On September 16, 2022, Mr.

Cho discussed with Messers. Wong and Sparano the possibility of one or both of their clients
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providing the interim financing on the same terms as had been approved by the Court and acting

as the DIP Lender pursuant to the DIP Approval Order.

16. As set out in my Second Silver Affidavit, the principal terms of the interim financing as

approved by the DIP Approval Order are as follows:

(a) Maximum principal amount of facility: $250,000 (“DIP Facility”);

(b) Lender Commitment Fee: 5% of DIP Facility;

(c) Interest Rate: 14% per annum compounded monthly, not in advance;

(d) Maturity: The earlier of 12 months and the completion of the sale of the Property;

and,

(e) Prepayment: The DIP Facility can be permanently repaid in whole or in part at

any time upon 15 days written notice after at least 2 months’ interest payments

have been paid.

17. These discussions with the Environmental Litigation plaintiffs are still ongoing.

18. The Debtors are also exploring other possibilities to arrange for the necessary interim

financing on substantially the same terms as approved in the DIP Approval Order.

19. If the Debtors cannot arrange for satisfactory interim financing, it may be that the

Debtors will have to list the Property for sale on an “as is” basis without fulsome information

about the status of the environmental condition of the Property. I understand that this will make

the Property less attractive to potential purchasers.
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20. The Debtors are therefore proposing an amendment to the DIP Approval Order such that

if an alternative lender can be identified (whether the Environmental Litigation plaintiffs or

another person), and provided that the alternative lender is satisfactory to the Proposal Trustee,

then that alternative lender could be substituted as the DIP Lender within the meaning of the DIP

Approval Order.

21. In this way, the Debtors will not be required to make a further motion to the Court as this

matter has already been unfortunately delayed and the costs have been higher than expected for

various reasons as has been described.

Extension of Time

22. The Debtors continue to act in good faith and with due diligence with respect to the NOI

proceedings. The DIP Approval Order extended the time by which the Debtors must file a

proposal to September 30, 2022. Presently, the Debtors are not in a position to put a proposal to

its creditors and requires additional time to identify an alternative lender to act as the DIP

Lender, complete the financing transaction, and then to instruct the Environmental Consultant to

commence its work described in the First Silver Affidavit.

23. It may be that the work to be undertaken by the Environmental Consultant will

commence after a Proposal is filed by the Debtors given that, as I am advised by Mr. Cho, the

time to file a Proposal can only be extended to October 18, 2022 due to limitations under the

BIA.



- 7 - 

24. As such, the Debtors require a further extension of time to file a proposal up to and 

including October 18, 2022. The Debtors believe that they will be able to make a viable proposal 

if a further extension of time is granted.  

25. The Proposal Trustee has been kept apprised of the matters as they have developed, and I 

understand will deliver its report to the Court recommending the granting of the relief sought.   

SWORN remotely by SILVER STEPHEN 
KIM stated as being in the City of Vancouver, 
in the Province of British Columbia before me 
at the City of Toronto in the Province of 
Ontario, on September 26, 2022, in accordance 
with O. Reg 431/20, Administering an Oath or 
Declaration Remotely.  

Commissioner for Taking Affidavits etc. SILVER STEPHEN KIM 



This is Exhibit “E” referred to in the Affidavit of 

Silver Stephen Kim, sworn before me remotely 

this 10th day of April, 2023. 

_____________________________________ 

A Commissioner for taking Affidavits, etc. 



Court File No. 31-2822607 
Estate File No. 31-2822607 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

(IN BANKRUPTCY AND INSOLVENCY) 

(COMMERCIAL LIST) 

THE HONOURABLE  

JUSTICE CONWAY 

) 

) 

) 

                        THURSDAY THE 28TH    

                    DAY OF APRIL, 2022

IN THE MATTER OF THE BANKRUPTCY AND INSOLVENCY ACT,  

RSC 1985, c. B-3, AS AMENDED 

IN THE MATTER OF THE NOTICE OF INTENTION TO  

MAKE A PROPOSAL OF KUK-ILL JOHN KIM 

ORDER 
(Administrative Consolidation, Administration Charge and other relief) 

THIS MOTION, made by Kuk-Ill John Kim (the “John Kim”) for administrative 

consolidation, an administration charge and other relief, was heard this day by videoconference.   

ON READING the Motion Record of the John Kim, including the Affidavit of John Kim 

sworn on April 26, 2022 and the exhibits thereto, and the First Report of Albert Gelman Inc. 

(“AGI”) in its capacity as proposal trustee (the “Proposal Trustee”), and on hearing the 

submissions of counsel for John Kim and Myoung-Ja Mary Kim (“Mary Kim”, and together 

with John Kim, the “Debtors”) and such other counsel as were present as listed on the counsel 

slip, no one appearing for any other person on the service list, although properly served as 

appears from the affidavit of Max Skrow sworn April 27, 2022, filed: 

SERVICE 

1. THIS COURT ORDERS that the time for service and filing of the notice of 

motion and the motion record is hereby abridged and validated so that this motion is properly 

returnable today and hereby dispenses with further service thereof.  
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EXTENSION OF TIME 

2. THIS COURT ORDERS that the time for the filing of a proposal by John Kim 

and the time for the filing of a proposal by Mary Kim are hereby extended in accordance with 

section 50.4(9) of the Bankruptcy and Insolvency Act (the “BIA”) by a period of forty-five (45) 

days, up to and including July 2, 2022.  

ADMINISTRATIVE CONSOLIDATION 

3. THIS COURT ORDERS that, without prejudice to the right of any party to seek 

or oppose substantive consolidation in respect of any or all of the following proceedings: 

(a) In the Matter of the Notice of Intention to Make a Proposal of Kuk-Ill John Kim, 

Estate and Court File No. 31-2822607; and 

(b) In the Matter of the Notice of Intention to Make a Proposal of Myoung-Ja Mary 

Kim, Estate and Court File No. 31-2822601; 

(collectively the “NOI Proceedings”) 

the NOI Proceedings shall be procedurally consolidated and the Proposal Trustee shall be 

authorized and directed to administer the NOI Proceedings on a consolidated basis for all 

purposes in carrying out its administrative duties and other responsibilities as trustee under the 

BIA including, without limitation, the following: 

(a) Sending notices to creditors of the Debtors pursuant to one consolidated notice; 

(b) Calling and conducting any meetings of creditors of the Debtors pursuant to one 

combined advertisement and meeting; 

(c) Issuing consolidated reports in respect of the estates of the Debtors; 

(d) Preparing, filing, advertising and distributing any and all filings and/or notices 

relating to the administration of the estates of the Debtors on a consolidated basis; 

and 
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(e) Bringing motions to this Honourable Court on a consolidated basis. 

4. THIS COURT ORDERS that the single Court File Number 31-2822607 (the 

“Consolidated Court File”) and the following title of proceeding shall be assigned to the NOI 

Proceedings: 

IN THE MATTER OF THE BANKRUPTCY AND INSOLVENCY ACT,  

RSC 1985, c. B-3, AS AMENDED 

IN THE MATTER OF THE NOTICE OF INTENTION TO  

MAKE A PROPOSAL OF KUK-ILL JOHN KIM  

AND IN THE MATTER OF THE NOTICE OF INTENTION TO  

MAKE A PROPOSAL OF MYOUNG-JA MARY KIM 

5. THIS COURT ORDERS that a copy of this Order shall be filed by the Debtors 

in the court file for each of the NOI Proceedings but that any other document required to be filed 

in any of the NOI Proceedings shall hereafter only be required to be filed in the Consolidated 

Court File. 

6. THIS COURT ORDERS that for avoidance of doubt, any motion, application or 

action, including the herein motion, in respect of the Debtors or any of them shall be brought and 

filed in the Consolidated Court File and if so brought and filed, it shall be deemed brought and 

filed in each of the NOI Proceedings, as appropriate, without prejudice to any rules of civil 

procedure or otherwise that are applicable. 

7. THIS COURT ORDERS that the procedural consolidation of the NOI 

Proceedings shall not: 

(a) cause either of the Debtors to be liable for any claim for which they otherwise are 

not liable; or 

(b) affect the Proposal Trustee’s or a creditor’s rights to seek to disallow any claim, 

including on the basis that such claim is a duplicative claim. 
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ADMINISTRATION CHARGE 

8. THIS COURT ORDERS that the Proposal Trustee, counsel to the Proposal 

Trustee (if any), and counsel to the Debtors shall be paid their reasonable fees and 

disbursements, in each case at their standard rates and charges, by the Debtors as part of the costs 

of these NOI Proceedings. The Debtors are hereby authorized but not required to pay the 

accounts of the Proposal Trustee, counsel to the Proposal Trustee (if any) and counsel to the 

Debtors on a monthly basis. 

9. THIS COURT ORDERS that the Proposal Trustee, its legal counsel (if any) and 

counsel to the Debtors shall pass their accounts from time to time, and for this purpose the 

accounts of the Proposal Trustee and its legal counsel (if any) are hereby referred to a judge of 

the Commercial List of the Ontario Superior Court of Justice. 

10. THIS COURT ORDERS that the Proposal Trustee, counsel to the Proposal 

Trustee (if any) and counsel to the Debtors shall be entitled to the benefit of and are hereby 

granted a charge (the “Administration Charge”) on the property, municipally known as 385 

Spadina Road, Toronto, Ontario (the “Property”), which charge shall not exceed an aggregate 

amount of $125,000, as security for their professional fees and disbursements incurred at the 

standard rates and charges of the Proposal Trustee and such counsel, both before and after the 

making of this Order in respect of the NOI Proceedings.  

11. THIS COURT ORDERS that the Administration Charge shall constitute a 

charge on the Property and such Administration Charge shall rank in priority to all other security 

interests, trusts, liens, charges, encumbrances, claims of secured creditors, statutory or otherwise. 

12. THIS COURT ORDERS that the filing, registration or perfection of the 

Administration Charge shall not be required, and that the Administration Charge shall be valid 

and enforceable for all purposes, including as against any right, title or interest filed, registered, 

recorded or perfected subsequent to the Administration Charge coming into existence, 

notwithstanding any such failure to file, register, record or perfect.  

13. THIS COURT ORDERS that the Administration Charge shall not be rendered 

invalid or unenforceable and the rights and remedies of the chargees entitled to the benefit of the 
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Administration Charge (collectively, the “Chargees”) shall not otherwise be limited or impaired 

in any way by: (a) the pendency of these proceedings and the declarations of insolvency made in 

these proceedings; (b) any application for a bankruptcy order pursuant to the BIA, or any 

bankruptcy order made pursuant to such applications; (c) the filing of any assignments for the 

general benefit of the creditors pursuant to the BIA; (d) the provisions of any federal or 

provincial statutes; or (e) any negative covenants, prohibitions or other similar provisions with 

respect to borrowings, incurring debt or the creation of encumbrances contained in any existing 

loan documents, lease, sublease, offer to lease to lease or other agreements (collectively, an 

“Agreement”) which binds the Debtor, and notwithstanding any provision to the contrary in any 

such Agreement: 

(a) The creation of the Administration Charge shall not create or be deemed to 

constitute a breach by the Debtors of any Agreement to which they are parties; 

(b) None of the Chargees shall have any liability to any person whatsoever as a result 

of any breach of any Agreement caused by or resulting from the creation of the 

Administration Charge; and 

(c) The payments made by the Debtors pursuant to this Order, and the granting of the 

Administration Charge, do not and will not constitute preferences, fraudulent 

conveyances, transfers at undervalue, oppressive conduct, or other challengeable 

or voidable transactions under any applicable law. 

APPROVAL OF LISTING AGREEMENT  

14. THIS COURT ORDERS that the Debtors (or either of them) are hereby 

authorized to enter into and perform a standard form listing agreement with a licensed real estate 

agent, with such variations as the Proposal Trustee may approve, and to do all things necessary 

or attendant to the same, for the purpose of listing, marketing and selling the Property. 
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APPROVAL OF FIRST REPORT

15. THIS COURT ORDERS that the First Report of the Proposal Trustee, and the 

actions, conduct and activities of the Proposal Trustee as set out therein, be and are hereby 

approved. 

GENERAL 

16. THIS COURT ORDERS that any interested party (including the Debtors and the 

Proposal Trustee) may apply to this Court to vary or amend this Order on not less than seven (7) 

days notice to any other party or parties likely to be affected by the order sought or upon such 

other notice, if any, as this Court may order. 

17. THIS COURT ORDERS that notwithstanding Rule 59.05, this Order is effective 

from 12:01 a.m. on the date that it is made and is enforceable without any need for entry and 

filing. 

__________________________________ 



This is Exhibit “F” referred to in the Affidavit of 

Silver Stephen Kim, sworn before me remotely 

this 10th day of April, 2023. 

_____________________________________ 

A Commissioner for taking Affidavits, etc. 



Court File No. 31-2822607

Estate File No. 31-2822607

ONTARIO

SUPERIOR COURT OF JUSTICE

(IN BANKRUPTCY AND INSOLVENCY)

(COMMERCIAL LIST)

THE HONOURABLE

JUSTICE OSBORNE

)

)

)

MONDAY THE 27TH

DAY OF JUNE, 2022

IN THE MATTER OF THE BANKRUPTCY AND INSOLVENCY ACT,

RSC 1985, c. B-3, AS AMENDED

IN THE MATTER OF THE NOTICE OF INTENTION TO

MAKE A PROPOSAL OF KUK-ILL JOHN KIM

AND IN THE MATTER OF THE NOTICE OF INTENTION TO

MAKE A PROPOSAL OF MYOUNG-JA MARY KIM

ORDER

(Extension and approval of activities and fees)

THIS MOTION, made by Kuk-Ill John Kim and Myoung-Ja Kim (collectively,

the “Debtors”) for, among other things, an extension of time to file a proposal, was heard this

day by judicial videoconference.

ON READING the Motion Record of the Debtors, including the Affidavit of

Silver Stephen Kim sworn on June 22, 2022 and the exhibits thereto (the “Silver Affidavit”),

and the second report of Albert Gelman Inc. (“AGI”) in its capacity as proposal trustee (the

“Proposal Trustee”) dated June 22, 2022 (the “Second Report”) and the appendices thereto,

and on hearing the submissions of counsel for the Debtors and such other counsel as were

present as listed on the counsel slip, no one appearing for any other person on the service list,

although properly served as appears from the Affidavit of Service of Candace Buckmire sworn

June 23, 2022, filed:
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SERVICE

1. THIS COURT ORDERS that the time for service and filing of the notice of

motion and the motion record is hereby abridged and validated so that this motion is properly

returnable today and hereby dispenses with further service thereof.

EXTENSION OF TIME

2. THIS COURT ORDERS that the time for the filing of a proposal by the Debtors

is hereby extended in accordance with section 50.4(9) of the Bankruptcy and Insolvency Act (the

“BIA”) by a period of forty-five (45) days up to and including August 16, 2022.

APPROVAL OF REPORT AND FEES

3. THIS COURT ORDERS that the Second Report of the Proposal Trustee, and

the actions, conduct and activities of the Proposal Trustee as set out therein, be and are hereby

approved, provided however that only AGI in its personal capacity and with respect to its

personally liability shall be entitled to rely upon or utilize in any way such approval.

4. THIS COURT ORDERS that the fees and disbursements of counsel to the

Debtor as set out in the fee affidavit appended to the Second Report be and are hereby approved,

and that the Proposal Trustee is hereby authorized and directed to pay the same from available

funds.

5. THIS COURT ORDERS that the fees and disbursements of the Proposal Trustee

as set out in the fee affidavits appended to the Second Report be and are hereby approved, and

that the Proposal Trustee is hereby authorized and directed to pay the same from available funds.

GENERAL

6. THIS COURT ORDERS that any interested party (including the Debtors and the

Proposal Trustee) may apply to this Court to vary or amend this Order on not less than seven (7)

days notice to any other party or parties likely to be affected by the order sought or upon such

other notice, if any, as this Court may order.
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7. THIS COURT ORDERS that notwithstanding Rule 59.05, this Order is effective

from 12:01 a.m. on the date that it is made and is enforceable without any need for entry and

filing.

__________________________________
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This is Exhibit “G” referred to in the Affidavit of 

Silver Stephen Kim, sworn before me remotely 

this 10th day of April, 2023. 

_____________________________________ 

A Commissioner for taking Affidavits, etc. 



Court File No. 31-2822607 
Estate File No. 31-2822607 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(IN BANKRUPTCY AND INSOLVENCY) 
(COMMERCIAL LIST) 

THE HONOURABLE  

JUSTICE DIETRICH 

) 

) 

) 

                        FRIDAY THE 5TH    

                    DAY OF AUGUST, 2022

IN THE MATTER OF THE BANKRUPTCY AND INSOLVENCY ACT,  
RSC 1985, c. B-3, AS AMENDED 

IN THE MATTER OF THE NOTICE OF INTENTION TO  
MAKE A PROPOSAL OF KUK-ILL JOHN KIM 

AND IN THE MATTER OF THE NOTICE OF INTENTION TO 
MAKE A PROPOSAL OF MYOUNG-JA KIM 

ORDER 
(DIP Approval and Charge) 

THIS MOTION, made by Kuk-Ill John Kim and Myoung-Ja Kim (collectively, the 

“Debtors”) for an extension of time to file a proposal, approval of debtor-in-possession interim 

financing and granting a super-priority charge was heard this day by judicial videoconference.   

ON READING the Motion Record of the Debtor, including the Affidavit of Silver 

Stephen Kim sworn on August 2, 2022 and the exhibits thereto (the “Silver Affidavit”), and the 

third report of Albert Gelman Inc. (“AGI”) in its capacity as proposal trustee (the “Proposal 

Trustee”) (the “Third Report”), and on hearing the submissions of counsel for the Debtors, 

counsel for the DIP Lender (as defined below), and the Proposal Trustee, no one appearing for 

any other person on the service list, although properly served as appears from the affidavit of 

Margo Sabbah sworn August 8, 2022, filed: 
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SERVICE 

1. THIS COURT ORDERS that the time for service and filing of the notice of 

motion and the motion record be and is hereby abridged and validated so that this motion is 

properly returnable today and hereby dispenses with further service thereof.  

EXTENSION OF TIME 

2. THIS COURT ORDERS that the time for the filing of a proposal by the Debtors 

is hereby extended in accordance with section 50.4(9) of the Bankruptcy and Insolvency Act (the 

“BIA”) by a period of forty-five (45) days from August 16, 2022, up to and including September 

30, 2022.  

DIP FINANCING 

3. THIS COURT ORDERS that the Debtors are hereby authorized and empowered 

to obtain and borrow under a credit facility from Hillmount Capital Inc. (the “DIP Lender”)

provided that borrowings under such credit facility shall not exceed $250,000 unless permitted 

by further order of this Court. 

4. THIS COURT ORDERS that the DIP Facility shall substantially be on terms 

and subject to conditions set forth in the term sheet between the Debtors and the DIP Lender, 

accepted on July 29, 2022 (the “DIP Term Sheet”), attached as Exhibit “E” to the Silver 

Affidavit, subject to such minor amendments as may be acceptable to the Debtors and the DIP 

Lender, and approved by the Proposal Trustee. 

5. THIS COURT ORDERS that the Debtors are hereby authorized and empowered 

to execute and deliver such credit agreements, mortgages, charges, hypothecs, security 

documents, guarantees, and other definitive documents (collectively, the “Definitive 

Documents”), as are contemplated by the DIP Term Sheet or as may be reasonably required by 

the DIP Lender pursuant to the terms thereof, and the Debtors are hereby authorized and directed 

to pay and perform all of its indebtedness, interest, fees, costs, liabilities, and obligations to the 

DIP Lender under and pursuant to the DIP Term Sheet and the Definitive Documents as and 
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when the same become due and are to be performed, notwithstanding any other provision of this 

Order. 

6. THIS COURT ORDERS that the DIP Lender shall be entitled to the benefit of 

and is hereby granted a charge (the “DIP Lender’s Charge”) on the property, municipally 

known as 385 Spadina Road, Toronto, Ontario (the “Property”) as security for the Debtors’

obligations to the DIP Lender under the DIP Term Sheet, which obligations include, without 

limitation, principal, interest, costs and fees. The DIP Lender’s Charge shall not secure an 

obligation that exists before this Order is made. The DIP Lender’s charge shall have the priority 

set out in paragraphs 9 and 11 of this Order.

7. THIS COURT ORDERS that, notwithstanding any other provision of this Order, 

the DIP Lender may take such steps from time to time as it may deem necessary or appropriate to 

file, register, record, or perfect the DIP Lender’s Charge or any of the Definitive Documents. 

8. THIS COURT ORDER AND DECLARES that the DIP Lender shall be treated 

as unaffected in any proposal filed by the Debtors under the BIA with respect to any advances 

made under the Definitive Documents. 

9. THIS COURT ORDERS that the priorities of the Administration Charge granted 

by this Court pursuant to the Order of Justice Conway on April 28, 2022 and the DIP Lender’s 

Charge (together, the “Charges”) as among them, shall be as follows:

(a) First – Administration Charge (up to the maximum of $125,000); and, 

(b) Second – DIP Lender’s Charge (up to the maximum of $250,000). 

10. THIS COURT ORDERS that the filing, registration, or perfection of the DIP 

Lender’s Charge shall not be required, and that the DIP Lender’s Charge shall be valid and 

enforceable for all purposes, including as against any right, title, or interest filed, registered, 

recorded or perfected subsequent to the DIP Lender’s Charge coming into existence, 

notwithstanding any such failure to file, register, record or project.  

11. THIS COURT ORDERS that the DIP Lender’s Charge shall, subject to the 

Administration Charge, constitute a charge on the Property and such DIP Lender’s Charge shall 
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rank in priority to all other security interests, trusts, liens, charges, encumbrances, and claims of 

secured creditors, statutory or otherwise.  

12. THIS COURT ORDERS that the DIP Lender’s Charge shall not be rendered 

invalid or unenforceable and the rights and remedies of the DIP Lender shall not otherwise be 

limited or impaired in any way by: (a) the pendency of these proceedings and the declarations of 

insolvency made in these proceedings; (b) any application for a bankruptcy order pursuant to the 

BIA, or any bankruptcy order made pursuant to such application; (c) the bankruptcy of the 

Debtors, or any of them; (d) the provisions of any federal or provincial statutes; or (e) any 

negative covenants, prohibitions or other similar provisions with respect to borrowings, incurring 

debt or the creation of encumbrances contained in any existing loan documents, lease, sublease, 

offer to lease or other agreements (collectively, an “Agreement”) which bind the Debtors, or 

either of them, and notwithstanding any provision to the contrary in any such Agreement: 

(a) the creation of the DIP Lender’s Charge shall not create or be deemed to 

constitute a breach by the Debtors, or either of them, of any Agreement to which 

they are parties; 

(b) the DIP Lender shall not have any liability to any person whatsoever as a result of 

any breach of any Agreement caused by or resulting from the creation of the DIP 

Lender’s Charge;  

(c) the payments made by the Debtors, or either of them, pursuant to this Order, and 

the granting of the DIP Lender’s Charge, do not and will not constitute 

preferences, fraudulent conveyances, transfers at undervalue, oppressive conduct, 

or other challengeable or voidable transactions under any applicable law. 

APPROVAL OF THIRD REPORT

13. THIS COURT ORDERS that the Third Report of the Proposal Trustee, and the 

actions, conduct and activities of the Proposal Trustee as set out therein, be and are hereby 

approved, provided, however, that only AGI in its personal capacity and with respect to its 

personal liability shall be entitled to rely upon or utilize in any way such approval. 
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GEGENERAL

14. THIS COURT ORDERS that anany interested party (including the Debtors, the 

DIP Lender, and the Proposal Trustee) may apply to this Court to vary or amamend this Order on 

nonot less than seven (7) days notice to any other party or parties likely to be affected by the order 

sought or upon such other notice, if any, as this Court may order.

15. THIS COURT ORDERS that notwithstanding Rule 59.05, this Order is effective 

from 12:01 a.m. on the date that it is made and is enforceable without any need for entry and 

filing.

__________________________________



This is Exhibit “H” referred to in the Affidavit of 

Silver Stephen Kim, sworn before me remotely 

this 10th day of April, 2023. 

_____________________________________ 

A Commissioner for taking Affidavits, etc. 



Court File No. 31-2822607

Estate File No. 31-2822607

ONTARIO
SUPERIOR COURT OF JUSTICE

(IN BANKRUPTCY AND INSOLVENCY)
(COMMERCIAL LIST)

THE HONOURABLE

JUSTICE OSBORNE

)

)

)

WEDNESDAY, THE 28TH

DAY OF SEPTEMBER, 2022

IN THE MATTER OF THE BANKRUPTCY AND INSOLVENCY ACT,
RSC 1985, c. B-3, AS AMENDED

IN THE MATTER OF THE NOTICE OF INTENTION TO
MAKE A PROPOSAL OF KUK-ILL JOHN KIM

AND IN THE MATTER OF THE NOTICE OF INTENTION TO
MAKE A PROPOSAL OF MYOUNG-JA MARY KIM

ORDER
(Extension and Amending DIP Approval Order)

THIS MOTION, made by Kuk-Ill John Kim and Myoung-Ja Kim (collectively,

the “Debtors”) for, among other things, an extension of time to file a proposal, was heard this

day by judicial videoconference.

ON READING the Motion Record of the Debtors, including the Affidavit of

Silver Stephen Kim sworn on September 26, 2022 and the exhibits thereto (the “Silver

Affidavit”), and the fourth report of Albert Gelman Inc. (“AGI”) in its capacity as proposal

trustee (the “Proposal Trustee”) dated September 27, 2022 (the “Fourth Report”) and the

appendices thereto, including the two fee affidavits of Tom McElroy sworn on September 27,

2022 (the “Fee Affidavits”) and on hearing the submissions of counsel for the Debtors and such

other counsel as were present as listed on the counsel slip, no one appearing for any other person

on the service list, although properly served as appears from the Affidavit of Service of Dalal

Hjjih sworn September 26, 2022, filed:
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SERVICE

1. THIS COURT ORDERS that the time for service and filing of the Notice of

Motion and Motion Record be and is hereby abridged and validated such that this motion is

properly returnable today and hereby dispenses with further service thereof.

AMENDING DIP APPROVAL ORDER

2. THIS COURT ORDERS that the Order of the Honourable Justice Dietrich dated

August 5, 2022 (the “DIP Approval Order”) be and is hereby amended by replacing the words

“Hillmount Capital Inc.” with “such person or persons as may confirm in writing to the Debtors

and to the Proposal Trustee that such person or persons agrees to provide interim financing in

accordance with this Order”.

3. THIS COURT ORDERS that upon a person or persons agreeing to provide

interim financing in accordance with paragraph 2 of this Order, the Proposal Trustee will file a

certificate with this Court certifying the identity of such person or persons (“DIP Lender

Certificate”).

4. THIS COURT ORDERS that upon the filing of the DIP Lender Certificate, the

person or persons identified in the DIP Lender Certificate shall be deemed to be the DIP Lender

within the meaning of the DIP Approval Order and shall be entitled to the benefit of the DIP

Lender’s Charge, together with all of rights and protections set out in the DIP Approval Order,

provided that any such interim financing shall be substantially on terms and subject to conditions

set forth in the term sheet attached hereto as Schedule “A”.

EXTENSION OF TIME

5. THIS COURT ORDER that the time for the filing of a proposal by the Debtors

is hereby extended in accordance with section 50.4(9) of the Bankruptcy and Insolvency Act by a

period of eighteen (18) days from September 30, 2022, up to and including October 18, 2022.
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APPROVAL OF FOURTH REPORT AND FEES

6. THIS COURT ORDERS that the Fourth Report of the Proposal Trustee, and the

actions, conduct and activities of the Proposal Trustee set out therein, be and are hereby

approved, provided however that only Albert Gelman Inc., in its personal capacity and only with

respect to its personal liability, shall be entitled to rely upon or utilize in any way such approval.

7. THIS COURT ORDERS that the fees and disbursements of the Proposal Trustee

as set out in the Fee Affidavits appended to the Fourth Report be and is hereby approved, and

that the Proposal Trustee is hereby authorized and directed to pay the same from available funds.

GENERAL

8. THIS COURT ORDERS that any interested party (including the Debtors and the

Proposal Trustee) may apply to this Court to vary or amend this Order on net less than seven (7)

days’ notice to any other party or parties likely to be affected by the order sought or upon such

other notice, if any, as this Court may order.

9. THIS COURT ORDERS that notwithstanding Rule 59.05, this Order is effective

from 12:01 a.m. on the date that it is made and is enforceable without any need for entry and

filing.

__________________________________

2022.09.29

07:52:10
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Term Sheet

July 29, 2022

Private and Confidential

Isaacs Advisory

100 University Avenue

North Tower, 5thth Floor

Toronto, ON

Attention: Adrian Isaacs

Dear Adrian:

RE: Term Credit Facility (the “DIP Facility”)”)

We understand that Kuk-Ill John Kim and Myoung-Ja Mary Kim (the “Debtors”)”) each filed a Notice of Intention to Make a 

Proposal on April 18, 2022 pursuant to section 50.4 of the Bankruptcy and Insolvency Act (Canada) (the “BIA”) and Albert 

Gelman Inc. was appointed as Trustee in the proposal proceedings (the “Proposal Trustee”)”). The Court has approved an 

extension of time for the filing of a proposal by the Debtors by August 16, 2022 pursuant to a Court Order dated June 27, 

2022.

Hillmount Capital Inc., in its capacity as a lender (the “Lender”), wishes to extend a preliminary quote and pursue arranging 

a formal DIP Loan Agreement (as defined below) in accordance with the terms and conditions detailed below and subject 

to final approval.  The terms and conditions are as follows:

LENDER: Hillmount Capital Inc. (the “Lender”)”)

BORROWER(S): Kuk-Ill John Kim and Myoung-Ja Mary, Kim (together, or any of them, the “Borrower”)”)

REAL PROPERTY: 385 Spadina Road, Toronto, ON (the “Real Property”)”)

PRIORITY / SECURITY: 1.1. DIP Loan Agreement (as defined below).

2.2. All supporting authorizations, certificates, acknowledgments and legal opinions as 

the Lender may reasonably require including, without limitation, satisfactory legal 

opinions of the Lender’s lawyer relating to the enforceability and priority of the 

security.

3.3. A super-priority court ordered charge over the Real Property in favour of the Lender 

in priority to all assignments, security interests, trusts, liens, mortgages, charges and 

encumbrances whatsoever, statutory or otherwise (the “DIP Charge”) subject only to 

the Administration Charge pursuant to a Court Order dated April 28, 2022 in the 

amount of $125,000

4.4. A registered mortgage in 1stst position against the Real Property (the “Charge”)”) subject 

only to the court ordered Administration Charge of $125,000 (which shall not be

increased) to secure professional fees of counsel to the Borrower, the Proposal 

Trustee and the Proposal Trustee’s counsel.

5.5. Such other security, documentation or assurance to be prepared and registered by 

the Borrower’s lawyer, as may be required by the Lender or the Lender’s solicitor.

SCHEDULE "A" - TERM SHEET
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DIP FACILITY: Maximum principal amount of $250,000 (the “DIP Facility”)”)

FEES: Lender Commitment Fee – 5% of Dip Facility

Lender Legal Fees, Disbursements and HST – To be determined by Lender’s solicitor

The Lender Commitment Fee shall be earned and payable on the date the definitive 

agreement is entered into governing the financing transaction contemplated by this Term 

Sheet (the “DIP Loan Agreement”).

ADVANCES: Provided that (i) the Court Order including the DIP Charge has been granted by the Court; 

(ii) an Event of Default has not occurred; and (iii) demand for payment has not been made, 

the DIP Facility shall be available by one or, at the option of the Borrower, multiple 

advances each in the minimum amount of $5050,000.   The initial advance and any 

subsequent advances shall be provided upon request by the Borrower and approved by 

the Proposal Trustee and shall be available on a minimum of 2 business days prior written 

request to the Lender. The proceeds of the first advance on the DIP Facility shall be 

advanced less the following:

(a) Lender Fees (including Lender Commitment Fee and wiring fees);

(b) Legal fees and disbursements plus HST thereon; 

(c) All reasonable costs, fees and expenses incurred by the Lender in connection with 

the negotiation and preparation of this Term Sheet; 

(d) Isaacs Advisory Fees; 

(e) Interest adjustment payment to the 1st of the month; and

(f) The accounts of the Borrower’s insolvency counsel, WeirFoulds LLP and the 

Proposal Trustee, Albert Gelman Inc.. 

INTEREST RATE & 

PAYMENT: 

Interest shall be compounded and calculated monthly at the rate of 1414% per annum, not 

in advance. Interest shall be payable: (i) monthly, in arrears, on the 1st day of each month 

until the full amount outstanding hereunder on account of the DIP Facility has been paid 

in full; (ii) in accordance with the Repayment section below; and (iii) upon Maturity (as 

hereinafter defined).

REPAYMENT: Any amounts received in repayment of obligations owing under the DIP Loan Agreement 

shall be paid and applied as follows: (i) firstly, towards outstanding interest and costs 

payable hereunder; (ii) secondly, towards outstanding Permitted Fees and Expenses (as 

hereinafter defined); and (iii) thirdly, towards outstanding principal hereunder.

PERMITTED FEES & 

EXPENSES:

Permitted Fees and Expenses includes:

(a) All reasonable costs, fees and expenses incurred by the Lender in connection with 

the administration of the DIP Facility including any enforcement of the DIP Charge 

(all such fees and expenses shall be added to the DIP Facility and secured by the 

DIP Charge);

(b) All reasonable and documented fees and expenses of counsels for the Borrower

and the Proposal Trustee in connection with the DIP Facility and the Insolvency

Proceedings; and 

(c) The Administration Charge which charge shall not exceed $125,000. 

LENDER’S SOLICITOR: Fred Tayar – Fred Tayar & Associates Professional Corporation

Tel: (416) 363-1800       Fax: (416) 363-3356       Email: fred@fredtayar.com

TERMS OF LOAN & 

PREPAYMENT PRIVILEGE: 

The DIP Facility matures on the earliest of (“Maturity”):

(a) The date that is 12 months from the date of the DIP Loan Agreement;
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(b) The completion of a sale of the Real Property, as approved by the Lender, the 

Proposal Trustee and, where required, the Court; and

(c) The occurrence of an Event of Default.

All amounts outstanding or payable under the DIP Loan Agreement (including principal 

and all unpaid accrued interest under the DIP Facility and all fees, costs and expenses and 

other amounts required to be paid by the Borrower) shall be due and payable in full on 

Maturity.

The DIP Facility can be permanently repaid in whole or in part at any time upon 1515 days 

written notice to the Lender after at least 2 months interest payments have been made.  

PURPOSE OF LOAN: The Loan has been requested by the Borrower for: (i) carrying costs of the Property, 

including interest payments payable under the DIP Facility; (ii) appraisal costs; (iii) 

environmental reports, etc.; (iv) fees and disbursements of the Borrower’s insolvency 

counsel, WeirFoulds LLP, and of the Proposal Trustee, Albert Gelman Inc. Once the 

Borrower has the environmental reports, they will determine if they sell the Property “as 

is” to a developer/investor or if they will remediate the Property and then sell the 

Property.

DEFAULT: The following events shall constitute events of default (each an “Event of Default”):

(a) If the Borrower fails to pay to the Lender when due any amount of principal, 

interest or other amounts under the DIP Facility, this Term Sheet or otherwise, 

whether by acceleration or otherwise;

(b) If the Borrower defaults, in the observance or performance of any other non-

financial term, covenant or condition in this Term Sheet or any other agreement 

between the Lender and the Borrower entered into on or after the date of the 

DIP Loan Agreement;

(c) If the Borrower defaults, in the observance of any Court Orders in relation to the 

Insolvency Proceedings;

(d) If the Lender determines, in its sole discretion, acting reasonably, that a material 

adverse change has occurred after the date hereof in respect of the business, 

affairs or financial condition of the Borrower;

(e) If (i) the Insolvency Proceedings are varied without the consent of the Lender or 

any other order is made which is or may be prejudicial to the Lender’s interests, 

acting reasonably; (ii) the stay of proceedings is terminated or lifted;

(f) If a receiver is appointed over any property of the Borrower or any judgment or 

order or process of any court becomes enforceable against the Borrower or any 

property of the Borrower or any creditor takes possession of any property of the 

Borrower; and

(g) If the Borrower becomes a bankrupt under the Bankruptcy and Insolvency Act.

REMEDIES: Upon the occurrence of an Event of Default, the Lender may immediately terminate the 

DIP Loan Agreement, at which time;

(a) All amounts outstanding under the DIP Facility and this Term Sheet shall, at the option 

of the Lender, immediately become due and payable; and

i.i. The DIP Charge may be enforced and the Lender may proceed with any other 

remedies available to the DIP Lender pursuant to the security granted to the 

Lender; oror

ii. Seeking an order of the Court on 10 days prior notice, enforce, without further 

notice, demand or delay all of its rights and remedies against the Borrower and 

its property, assets and undertaking including without limitation, by way of 
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appointment of a receiver or such other proceeding as the Lender may deem 

appropriate. 

ADDITIONAL CONDITIONS 

AND REPRESENTATIONS:

The DIP Loan Agreement will be entered into as soon as possible and after (a) receipt of 

all requesteded documentation as will be indicated in the DIP Loan Agreement; and (b) the 

teterms and conditions of the DIP Loan Agreement are fulfilled, including (but not limited 

to) the following:

1.1. The Borrower obtaining a Court Order on terms acceptable to the Lender, including 

an Order:

a.a. authorizing the Borrower to enter into and authorizing the Borrower and the 

Proposal Trustee to perform their obligations under this Term Sheet and a DIP 

Loan Agreement;

b.b. authorizing the Lender to effect such registrations, filings and recordings that it 

dedeems appropriate, in its sole discretion, regarding the security granted to the 

Lender under the DIP Charge and security obtained in the Court Order;

c.c. granting the Lender a super-priority court ordered charge over all of the 

present and future real and personal, tangible and intangible property and 

assets of the Borrower which is only subordinate to the Administration Charge; 

d.d. granting the Lender the right, upon the occurrence of an Event of Default (as 

defined below) and pursuant to the Court Order, to enforce the rights and 

remedies available to it under the security granted under the Court Order and 

available at law;

e.e. prohibiting any further borrowing by the Borrower, without the prior written 

consent of the Lender; 

f.f. prohibiting the granting of any additional liens, charges, security interests or 

any other encumbrances upon the Real Property or assets of the Borrower; 

g.g. requiring the Borrower to provide the Lender such reports, schedules and cash 

flows as is currently being provided to the Proposal Trustee; anand

h.h. declaring the Court Order, and the DIP Charge granted thereunder, binding 

upon a trusteeee in bankruptcy of the Borrower, receiver, receiver-manager or 

other officer of the Court.

2.2. All property taxes on the Real Property to be current at the time of closing. Any 

arrears in property taxes must be paid in full prior to closing or from the proceeds of 

this Loan unless the Court orders that the DIP Facility takes priority over any arrears. 

Borrower(s) to pay property taxes directly and provide confirmation to the Lender, 

on a quarterly basis, that the property taxes are up to date.

3.3. Please see Schedule “A” for additional terms of the DIP Loan Agreement.

4.4. Satisfactory review of adequate fire and building “all risk” insurance on the Real 

Property by Lender or its independent insurance advisor.  The Lender is to be 

designated as loss payee. The cost of the insurance review by the advisor is the 

responsibility of the Borrower.                                  

5.5. It is hereby agreed by and between the Lender and the Borrower that any monies 

tendered in respect of the DIP Facility payments or other payments due shall be paid 

by 1 p.m. on the business day upon which they are due. If received after that time 

(i.e., for computing interest), the monies will be deemed to be received the next 

business day.

6.6. Satisfactory inspection of the Property and receipt of anan appraisal in the Lender’s

name. Borrower to be responsible for Lender’s inspection fees and letter of 

transmittal in favour of the Lender and payment of applicable fees.

7.7. Receipt of and approval by the Lender, within Lender’s sole, absolute and unfettered 

discretion,  of all existing environmental information and reports relating to the 

Property, including any Phase I or Phase IIII environmental reports, or cost estimates, 

and the back-up data (specifically, the reports are to include the analysis indicating 
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where the bore holes were drilled, what testing was done and the results of those 

testing) (collectively, the “Environmental Information”).

POST CLOSING COVENANT 

OF THE BORROWER

As soon as possible after the closing of the Transaction, and provided that advances have 

been made to the Borrower, the Borrower will deliver updated Environmental Information 

addressed also to the Lender. Borrower to be responsible for all applicable fees associated 

with obtaining such reports.

SCHEDULES ATTACHED: The following attached schedule(s) form a part of this Term Sheet:

Schedule A – Conditions

In order to proceed, kindly indicate your acceptance of the above terms and conditions by signing below and returning this 

Term Sheet to the Lender by 5:00pmpm on August 2, 2022, along with a non-refundable deposit payable to the Lender in the 

amount of $2,500.0000 (RECEIVED) (the “Depositit”), representing a portion of the non-refundable application fee.   The 

Deposit will be applied against processing a DIP Loan Agreement substantially in accordance with the terms and conditions 

outlined in this Term Sheet.   Please note that this Term Sheet does not constitute a DIP Loan Agreement but is rather an 

expression of interest.

Yours truly,

Hillmount Capital

416-849-0322

Lic. #10453 and #11925

ACCEPTANCE OF TERM SHEET BY BORROWER

The Borrower hereby consents to the Lender obtaining credit and/or personal information on the Borrower from any source 

and each source is hereby authorized to provide such information to the Lender. 

I / We accept this Term Sheet and post with the Lender $2,500.00 representing a portion of the underwriting application 

and work fees. The Deposit will be non-refundable.  The Borrower acknowledges that the Deposit is a reasonable estimate 

of work costs incurred in sourcing, investigating, underwriting and preparing the DIP Loan Agreement. The Lender will issue 

a DIP Loan Agreement substantially in accordance with the terms and conditions outlined in this Term Sheet and we agree 

to forfeit the Deposit as liquidated damages, if because of our / my default for any reason (including discrepancies from 

apapplication), the loan is not advanced. Providing the loan is advanced fully, the Deposit will be applied towards the Lender 

Commitment Fee. 

Accepted this _______ day of ________________ 2022.

Borrower(s) / Guarantor(s)

__________________________________      ____________________________________

Name: Kuk-Ill John Kim (Borrower) Name: Myoung-Ja Mary Kim (Borrower)

SCHEDULE A – CONDITIONS

%'%' (*)+
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ACCRUED AND EARNED 

INTEREST

Accrued interest calculated from the date that this DIP Facility is advanced to the Interest Adjustment Date will be deducted from the initial 

gross funds advanced.  The Interest Adjustment Date is set at the Lender’s option. The Borrower shall not be entitled to receive interest, if 

any, on any funds held in trust by the Lender. Any interest earned shall accrue to the Lender.

REGULATIONS The ReReal Property must comply with all municipal, provincial and federal statues, regulations and requirements.

SURVEY REQUIREMENTS Prior to any advance of funds under the DIP Facility, Lender may require a survey acceptable to it, showing the lands and the location of the 

Real Property to be secured by this DIP Charge.  This survey is to be prepared, dated, signed and sealed by a duly qualified Provincial Land 

Surveyor and is to indicate the land area of the property and the location of all improvements and easements or rights-ofof-way. At the sole 

discretion of the Lender’s lawyer, the survey requirement may not apply with title insurance. 

ASSIGNMENT BY LENDER The Lender shall have 7 normal business days following: the acceptance of the DIP Loan Agreement, and upon receipt of all requested 

underwriting information to assign all or part of the of the DIP Facility in an amount to be determined by the Lender at its discretion and 

subject to terms satisfactory to the Lender.

TITLE INSURANCE At the Lender’s sole option, the Borrower may be required to provide title insurance for the Real Property. The cost of the title insurance shall 

be at the Borrower’s expense.

ADDITIONAL PROVISIONS

$500.00

$300.00

$5,000.00

$100.00

$5,000.00

$300.00

$300.00

$250.00

$200.00

$300.00

$250.00

$495.00

$300.00

$90.00

Our current schedule of administration and servicing fees include (but not limited to) the following charges:

Missed payment fee: Payable for each missed or late installment payment and for replacing and processing each NSF cheque or returned 

payment for any charge on this property (i.e., 1stst and / or 2ndnd mortgagee) or any other creditor (i.e., utility company, property taxes, etc.). 

Insurance:  Payable for dealing with each cancellation, premium payment or other non-compliance with insurance requirements.

Default:  Payable for each act or proceeding instituted.

Loan Statements:  For preparation of each statement.

Possession:  For attending to take possession following default.

Administration:  For administering maintenance and security of the property in our possession, per day.

Loan Discharge & Statement Fee:  For discharge on one property.  $100.00 for each additional property.

Tax Default Fee:  For failure by the Borrower to provide satisfactory confirmation of tax payments.

Annual Tax Account Administration Fee:  For administering and maintaining the tax account

For each written request necessitated by the Lender not replacing dishonoured cheques forthwith

Failure to notify Lender of registration of lien by the Condominium Corporation for common maintenance arrears

For each hour of administrative time spent by the Lender or its agent in dealing with issues of default related to this loan.  This rate does not 

apply to solicitor services

Inspection Fee (per property)

Bank Wire Transfer Fee

The Lender reserves the right to charge reasonable fees for other administrative services. Renewal and renewal fee to be at the discretion of 

the Lender.  In the event of a further occurrence of the administrative fees as set out herein, the administrative fees shall increase by a further 

sum of $50.00 and this shall be on a cumulative basis.



This is Exhibit “I” referred to in the Affidavit of 

Silver Stephen Kim, sworn before me remotely 

this 10th day of April, 2023. 

_____________________________________ 

A Commissioner for taking Affidavits, etc. 



District of Ontario

Division No. 09 - Toronto

Court No. 31-2822607

Estate No. 31-2822607

In the Matter of the Proposal of:

Kuk-Ill John Kim

Debtor

ALBERT GELMAN INC.

Licensed Insolvency Trustee

Date of Proposal: October 18, 2022 Security: $

Meeting of Creditors: November 08, 2022, 13:00

Videoconference

https://us02web.zoom.us/j/89393093030?p

Markham, Ontario

Canada, 

Chair: Trustee

CERTIFICATE OF FILING OF A PROPOSAL - Section 62

I, the undersigned, Official Receiver in and for this bankruptcy district, do hereby certify that:

-  a proposal in respect of the aforenamed debtor was filed under section 62 of the Bankruptcy and Insolvency Act.

The aforenamed trustee is required:

- to provide to me, without delay, security in the aforementioned amount; and

- to send to all creditors, at least ten days prior to the meeting, a notice of a meeting of creditors, which will be held at 

the aforementioned time and place.

Date: October 19, 2022, 11:02

E-File/Dépôt Electronique Official Receiver

151 Yonge Street, 4th Floor, Toronto, Ontario, Canada, M5C2W7, (877)376-9902

















This is Exhibit “J” referred to in the Affidavit of 

Silver Stephen Kim, sworn before me remotely 

this 10th day of April, 2023. 

_____________________________________ 

A Commissioner for taking Affidavits, etc. 



District of Ontario

Division No. 09 - Toronto

Court No. 31-2822601

Estate No. 31-2822601

In the Matter of the Proposal of:

Myoung-Ja Mary Kim

Debtor

ALBERT GELMAN INC.

Licensed Insolvency Trustee

Date of Proposal: October 18, 2022 Security: $

Meeting of Creditors: November 08, 2022, 13:30

Videoconference

https://us02web.zoom.us/j/89290373552?pw

Markham, Ontario

Canada, 

Chair: Trustee

CERTIFICATE OF FILING OF A PROPOSAL - Section 62

I, the undersigned, Official Receiver in and for this bankruptcy district, do hereby certify that:

-  a proposal in respect of the aforenamed debtor was filed under section 62 of the Bankruptcy and Insolvency Act.

The aforenamed trustee is required:

- to provide to me, without delay, security in the aforementioned amount; and

- to send to all creditors, at least ten days prior to the meeting, a notice of a meeting of creditors, which will be held at 

the aforementioned time and place.

Date: October 19, 2022, 11:05

E-File/Dépôt Electronique Official Receiver

151 Yonge Street, 4th Floor, Toronto, Ontario, Canada, M5C2W7, (877)376-9902

















This is Exhibit “K” referred to in the Affidavit of 

Silver Stephen Kim, sworn before me remotely 

this 10th day of April, 2023. 

_____________________________________ 

A Commissioner for taking Affidavits, etc. 
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This is Exhibit “L” referred to in the Affidavit of 

Silver Stephen Kim, sworn before me remotely 

this 10th day of April, 2023. 

_____________________________________ 

A Commissioner for taking Affidavits, etc. 
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This is Exhibit “M” referred to in the Affidavit of 

Silver Stephen Kim, sworn before me remotely 

this 10th day of April, 2023. 

_____________________________________ 

A Commissioner for taking Affidavits, etc. 
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This is Exhibit “N” referred to in the Affidavit of 

Silver Stephen Kim, sworn before me remotely 

this 10th day of April, 2023. 

_____________________________________ 

A Commissioner for taking Affidavits, etc. 

























 

 

 

 

 

 

 

 

 

 

TAB 3 



18485011.8   

Court File No. BK-22-02322607-0031 
Estate File No. 31-2822607 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(IN BANKRUPTCY AND INSOLVENCY) 
(COMMERCIAL LIST) 

THE HONOURABLE       

JUSTICE CONWAY 

)

)

) 

MONDAY, THE 17TH

DAY OF APRIL, 2023

IN THE MATTER OF THE BANKRUPTCY AND INSOLVENCY ACT, 
RSC 1985, c. B-3, AS AMENDED 

IN THE MATTER OF THE PROPOSAL OF KUK-ILL JOHN KIM  

AND IN THE MATTER OF THE PROPOSAL OF MYOUNG-JA KIM

APPROVAL AND VESTING ORDER 

THIS MOTION, made by Kuk-Ill John Kim and Myoung-Ja Kim (collectively, the 

“Debtors”) for an order approving the sale transaction (the “Transaction”) contemplated by an 

agreement of purchase and sale (the “Sale Agreement”) between the Debtors and Joseph 

Messina, in trust for a company to be incorporated (the “Purchaser”) dated February 18, 2023 

and appearing as Exhibit “N” to the Affidavit of Silver Stephen Kim sworn on April 10, 2023 

(the “Silver Affidavit”), and vesting in the Purchaser the Debtors’ right, title and interest in and 

to the real property, municipally known as 385 Spadina Road, Toronto, Ontario, as more 

particularly described in the Sale Agreement (the “Purchased Asset”), was heard this day at 330 

University Avenue, Toronto, Ontario. 

ON READING the Motion Record of the Debtors, including the Silver Affidavit and the 

exhibits thereto, and the fifth report of Albert Gelman Inc. (“AGI”, and in its capacity as 

proposal trustee, the “Proposal Trustee”) dated ** *, 2023, and on hearing the submissions of 

counsel for the Debtors and such other counsel as were present as listed on the counsel slip, no 

one appearing for any other person on the service list, although properly served as appears from 

the Affidavit of [NAME] sworn [DATE] filed:  
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1. THIS COURT ORDERS AND DECLARES that the Transaction is hereby approved, 

and the execution of the Sale Agreement by the Debtors is hereby authorized and approved, with 

such minor amendments as the Debtors may deem necessary. The Debtors and the Proposal 

Trustee are hereby authorized and directed to take such additional steps and execute such 

additional documents as may be necessary or desirable for the completion of the Transaction and 

for the conveyance of the Purchased Asset to the Purchaser. 

2. THIS COURT ORDERS AND DECLARES that upon the delivery of a Proposal 

Trustee’s certificate to the Purchaser substantially in the form attached as Schedule A hereto (the 

“Proposal Trustee’s Certificate”) all of the Debtors’ right, title and interest in and to the 

Purchased Asset described in the Sale Agreement and listed on Schedule B hereto shall vest 

absolutely in Messina’s In The Village Ltd., free and clear of and from any and all security 

interests (whether contractual, statutory, or otherwise), hypothecs, mortgages, trusts or deemed 

trusts (whether contractual, statutory, or otherwise), liens, executions, levies, charges, or other 

financial or monetary claims, whether or not they have attached or been perfected, registered or 

filed and whether secured, unsecured or otherwise (collectively, the “Claims”) including, 

without limiting the generality of the foregoing:  (i) any encumbrances or charges created by the 

Order of the Honourable Justice Conway dated April 28, 2022; (ii) any monetary claims for loss 

or damage by any person as a result of any environmental contamination arising on or before the 

date of this Order, including those claimed in the proceedings commenced by Lee-Mar 

Development Limited bearing Court File No. CV-09-380822 and by Bosung Investment Inc., 

Byoung Ok Han and Jae Yol Han bearing Court File No. CV-14-00516260-0000; and (iii) those 

Claims listed on Schedule C hereto (all of which are collectively referred to as the 

“Encumbrances”, which term shall not include the permitted encumbrances, easements and 

restrictive covenants listed on Schedule D) and, for greater certainty, this Court orders that all of 

the Encumbrances affecting or relating to the Purchased Asset are hereby expunged and 

discharged as against the Purchased Asset, provided that nothing in this Order shall be taken to 

affect any duties or obligations imposed on any person pursuant to any environmental protection 

laws or regulations, including, without limitation, the Environmental Protection Act, RSO 1990, 

c E19, as amended.  

3. THIS COURT ORDERS that upon the registration in the Land Registry Office for the 

Land Titles Division of Toronto of an Application for Vesting Order in the form prescribed by 
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the Land Titles Act and/or the Land Registration Reform Act, the Land Registrar for the Land 

Registry Office for the Land Titles Division of Toronto is hereby directed to enter Messina’s In 

The Village Ltd. as the owner of the Purchased Asset in fee simple, and is hereby directed to 

delete and expunge from title to the Purchased Asset all of the Claims listed in Schedule C 

hereto. 

4. THIS COURT ORDERS that for the purposes of determining the nature and priority of 

Claims, the net proceeds from the sale of the Purchased Asset shall stand in the place and stead 

of the Purchased Asset, and that from and after the delivery of the Proposal Trustee’s Certificate 

all Claims and Encumbrances shall attach to the net proceeds from the sale of the Purchased 

Asset with the same priority as they had with respect to the Purchased Asset immediately prior to 

the sale, as if the Purchased Asset had not been sold and remained in the possession or control of 

the person having that possession or control immediately prior to the sale. 

5. THIS COURT ORDERS AND DIRECTS the Proposal Trustee is to file with the Court 

a copy of the Proposal Trustee’s Certificate, forthwith after delivery thereof. 

6. THIS COURT ORDERS that, notwithstanding: 

(a) the pendency of these proceedings;  

(b) any applications for a bankruptcy order now or hereafter issued pursuant to the 

Bankruptcy and Insolvency Act (Canada) in respect of the Debtors and any 

bankruptcy order issued pursuant to any such applications; and  

(c) any assignment in bankruptcy made in respect of the Debtors; 

the vesting of the Purchased Asset in the Purchaser pursuant to this Order shall be binding on 

any trustee in bankruptcy that may be appointed in respect of the Debtors and shall not be void or 

voidable by creditors of the Debtors, nor shall it constitute nor be deemed to be a fraudulent 

preference, assignment, fraudulent conveyance, transfer at undervalue, or other reviewable 

transaction under the Bankruptcy and Insolvency Act (Canada) or any other applicable federal or 
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provincial legislation, nor shall it constitute oppressive or unfairly prejudicial conduct pursuant 

to any applicable federal or provincial legislation. 

7. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States to give 

effect to this Order and to assist the Debtors, the Proposal Trustee and their agents in carrying 

out the terms of this Order.  All courts, tribunals, regulatory and administrative bodies are hereby 

respectfully requested to make such orders and to provide such assistance to the Debtors, the 

Proposal Trustee, as may be necessary or desirable to give effect to this Order or to assist the 

Debtors, the Proposal Trustee and their agents in carrying out the terms of this Order.  

________________________________
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DOCSTOR: 1201927\14 

Schedule A – Form of Proposal Trustee’s Certificate 

Court File No. 31-2822607  
Estate File No. 31-2822607 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(IN BANKRUPTCY AND INSOLVENCY) 
(COMMERCIAL LIST) 

IN THE MATTER OF THE BANKRUPTCY AND INSOLVENCY ACT, 
RSC 1985, c. B-3, AS AMENDED 

IN THE MATTER OF THE PROPOSAL OF KUK-ILL JOHN KIM 

AND IN THE MATTER OF THE PROPOSAL OF MYOUNG-JA KIM 

PROPOSAL TRUSTEE’S CERTIFICATE 

RECITALS 

A. On April 19, 2022, pursuant to a Certificate of Filing of a Notice Intention to make a 

Proposal made under Part III, Division 1, of the Bankruptcy and Insolvency Act, RSC 1985, c. B-

3, as amended, Albert Gelman Inc. was appointed as the proposal trustee (the “Proposal 

Trustee”) of the proposals made by Kuk-Ill John Kim and Myoung-Ja Kim (collectively, the 

“Debtors”).  

B. On October 18, 2022, the Debtors filed proposals, respectively, with the Official Receiver 

of Office of the Superintendent of Bankruptcy Canada. 

B. Pursuant to an Order of the Court dated April 17, 2023, the Court approved the 

agreement of purchase and sale made as of February 18, 2023 (the “Sale Agreement”) between 

the Debtors and Joseph Messina, in trust for a company to be incorporated (the “Purchaser”) 

and provided for the vesting in the Purchaser of the Debtors’ right, title and interest in and to the 

Purchased Asset, which vesting is to be effective with respect to the Purchased Asset upon the 

delivery by the Proposal Trustee to the Purchaser of a certificate confirming it has been advised 
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by the Debtors and the Purchaser that (i) the payment by the Purchaser of the Purchase Price for 

the Purchased Asset; (ii) that the conditions to Closing as set out in Schedule “A” of the Sale 

Agreement have been satisfied or waived by the Debtors and the Purchaser; and (iii) the 

Transaction has been completed to the satisfaction of the Debtors and the Purchaser. 

C. Unless otherwise indicated herein, terms with initial capitals have the meanings set out in 
the Sale Agreement. 

THE PROPOSAL TRUSTEE CERTIFIES that it has been advised by the Debtors and the 
Purchaser of the following: 

1. The Purchaser has paid and the Debtors have received the Purchase Price for the 
Purchased Asset payable on the Closing Date pursuant to the Sale Agreement; 

2. The conditions to Closing as set out in Schedule “A” of the Sale Agreement have been 
satisfied or waived by the Debtors and the Purchaser; and  

3. The Transaction has been completed to the satisfaction of the Debtors and the Purchaser. 

4. This Certificate was delivered by the Proposal Trustee at ________ [TIME] on _______ 
[DATE].

ALBERT GELMAN INC., in its capacity as 
Proposal Trustee for KUK-ILL JOHN KIM 
and MYOUNG-JA KIM, and not in its 
personal capacity 

Per: 

Name:  

Title:  
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Schedule B – Purchased Asset 

LT 32 PL 861 FOREST HILL; PT LT 31 PL 861 FOREST HILL PT 1 & 3, 64R14057; 
SUBJECT TO AN EASEMENT OVER PART 3 PLAN 64R14057 IN FAVOUR OF PART 2 
PLAN 64R14057 AS IN CA264699; CITY OF TORONTO, being all of PIN 21188-0135 (LT)  
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Schedule C – Claims to be deleted and expunged from title to Real Property 

nil 
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Schedule D – Permitted Encumbrances, Easements and Restrictive Covenants 
related to the Real Property  

(unaffected by the Vesting Order) 

(a) Instrument No. 64R14057 registered on December 9, 1993, being a Reference Plan; 

(b) Instrument No. CA264699 registered on February 7, 1994, being a Transfer of 
Easement in favour of Part 2 on Plan 64R-14057; and 

(c) Instrument No. AT2951115 registered on February 23, 2012, being a Land Registrar's 
Order to Amend the legal description of the Property. 
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Court File No. BK-22-02322607-0031
Estate File No. 31-2822607

ONTARIO
SUPERIOR COURT OF JUSTICE

(IN BANKRUPTCY AND INSOLVENCY)
(COMMERCIAL LIST)

THE HONOURABLE 

JUSTICE CONWAY

)

)

)

WEEKDAYMONDAY, THE #17TH

DAY OF MONTHAPRIL, 20YR2023

B E T W E E N:  

PLAINTIFF

Plaintiff

- and –

DEFENDANT

Defendant

IN THE MATTER OF THE BANKRUPTCY AND INSOLVENCY ACT,
RSC 1985, c. B-3, AS AMENDED

IN THE MATTER OF THE PROPOSAL OF KUK-ILL JOHN KIM 

AND IN THE MATTER OF THE PROPOSAL OF MYOUNG-JA KIM

APPROVAL AND VESTING ORDER

THIS MOTION, made by [RECEIVER'S NAME] in its capacity as the Court-appointed 

receiver (the "Receiver") of the undertaking, property and assets of [DEBTOR] (Kuk-Ill John Kim 

and Myoung-Ja Kim (collectively, the "Debtor"“Debtors”) for an order approving the sale 

transaction (the "“Transaction"”) contemplated by an agreement of purchase and sale (the "“Sale 

Agreement"”) between the ReceiverDebtors and [NAME OF PURCHASER]Joseph Messina, in 

trust for a company to be incorporated (the "“Purchaser"”) dated [DATE]February 18, 2023 and 

appendedappearing as Exhibit “N” to the ReportAffidavit of the Receiver dated [DATE]Silver 
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Stephen Kim sworn on April 10, 2023 (the "Report"“Silver Affidavit”), and vesting in the 

Purchaser the DebtorDebtors’s right, title and interest in and to the assetsreal property, municipally 

known as 385 Spadina Road, Toronto, Ontario, as more particularly described in the Sale 

Agreement (the "“Purchased Assets"Asset”), was heard this day at 330 University Avenue, 

Toronto, Ontario.

ON READING the ReportMotion Record of the Debtors, including the Silver Affidavit 

and the exhibits thereto, and the fifth report of Albert Gelman Inc. (“AGI”, and in its capacity as 

proposal trustee, the “Proposal Trustee”) dated ** *, 2023, and on hearing the submissions of 

counsel for the Receiver, [NAMES OF OTHER PARTIES APPEARING]Debtors and such other 

counsel as were present as listed on the counsel slip, no one appearing for any other person on the 

service list, although properly served as appears from the affidavitAffidavit of [NAME] sworn 

[DATE] filed1: 

1. THIS COURT ORDERS AND DECLARES that the Transaction is hereby approved,2

and the execution of the Sale Agreement by the Receiver3Debtors is hereby authorized and 

approved, with such minor amendments as the ReceiverDebtors may deem necessary. The 

Receiver isDebtors and the Proposal Trustee are hereby authorized and directed to take such

additional steps and execute such additional documents as may be necessary or desirable for the 

completion of the Transaction and for the conveyance of the Purchased AssetsAsset to the 

Purchaser.

2. THIS COURT ORDERS AND DECLARES that upon the delivery of a 

ReceiverProposal Trustee’s certificate to the Purchaser substantially in the form attached as 

Schedule A hereto (the "Receiver'“Proposal Trustee’s Certificate"”), all of the Debtor'sDebtors’

right, title and interest in and to the Purchased AssetsAsset described in the Sale Agreement [and 

1 This model order assumes that the time for service does not need to be abridged.  The motion seeking a vesting order 
should be served on all persons having an economic interest in the Purchased Assets, unless circumstances warrant a 
different approach.  Counsel should consider attaching the affidavit of service to this Order.

2 In some cases, notably where this Order may be relied upon for proceedings in the United States, a finding that the 
Transaction is commercially reasonable and in the best interests of the Debtor and its stakeholders may be necessary.  
Evidence should be filed to support such a finding, which finding may then be included in the Court's endorsement.

3 In some cases, the Debtor will be the vendor under the Sale Agreement, or otherwise actively involved in the 
Transaction.  In those cases, care should be taken to ensure that this Order authorizes either or both of the Debtor and 
the Receiver to execute and deliver documents, and take other steps.
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listed on Schedule B hereto]4 shall vest absolutely in the PurchaserMessina’s In The Village Ltd., 

free and clear of and from any and all security interests (whether contractual, statutory, or 

otherwise), hypothecs, mortgages, trusts or deemed trusts (whether contractual, statutory, or 

otherwise), liens, executions, levies, charges, or other financial or monetary claims, whether or not 

they have attached or been perfected, registered or filed and whether secured, unsecured or 

otherwise (collectively, the "“Claims"5”) including, without limiting the generality of the 

foregoing:  (i) any encumbrances or charges created by the Order of the Honourable Justice 

[NAME]Conway dated [DATE]April 28, 2022; (ii) all charges, security interests or claims 

evidenced by registrations pursuant to the Personal Property Security Act (Ontario) or any other 

personal property registry systemany monetary claims for loss or damage by any person as a result 

of any environmental contamination arising on or before the date of this Order, including those

claimed in the proceedings commenced by Lee-Mar Development Limited bearing Court File No. 

CV-09-380822 and by Bosung Investment Inc., Byoung Ok Han and Jae Yol Han bearing Court 

File No. CV-14-00516260-0000; and (iii) those Claims listed on Schedule C hereto (all of which 

are collectively referred to as the "“Encumbrances"”, which term shall not include the permitted 

encumbrances, easements and restrictive covenants listed on Schedule D) and, for greater certainty, 

this Court orders that all of the Encumbrances affecting or relating to the Purchased AssetsAsset

are hereby expunged and discharged as against the Purchased AssetsAsset, provided that nothing 

in this Order shall be taken to affect any duties or obligations imposed on any person pursuant to 

any environmental protection laws or regulations, including, without limitation, the 

Environmental Protection Act, RSO 1990, c E19, as amended. 

3. THIS COURT ORDERS that upon the registration in the Land Registry Office for the 

[Registry Division of {LOCATION} of a Transfer/Deed of Land in the form prescribed by the 

Land Registration Reform Act duly executed by the Receiver][Land Titles Division of 

{LOCATION}Toronto of an Application for Vesting Order in the form prescribed by the Land 

4 To allow this Order to be free-standing (and not require reference to the Court record and/or the Sale Agreement), it 
may be preferable that the Purchased Assets be specifically described in a Schedule.

5 The "Claims" being vested out may, in some cases, include ownership claims, where ownership is disputed and the 
dispute is brought to the attention of the Court.  Such ownership claims would, in that case, still continue as against the 
net proceeds from the sale of the claimed asset.  Similarly, other rights, titles or interests could also be vested out, if the
Court is advised what rights are being affected, and the appropriate persons are served.  It is the Subcommittee's view 
that a non-specific vesting out of "rights, titles and interests" is vague and therefore undesirable.
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Titles Act and/or the Land Registration Reform Act]6, the Land Registrar for the Land Registry 

Office for the Land Titles Division of Toronto is hereby directed to enter the PurchaserMessina’s 

In The Village Ltd. as the owner of the subject real property identified in Schedule B hereto (the 

“Real Property”)Purchased Asset in fee simple, and is hereby directed to delete and expunge from 

title to the Real PropertyPurchased Asset all of the Claims listed in Schedule C hereto.

4. THIS COURT ORDERS that for the purposes of determining the nature and priority of 

Claims, the net proceeds7 from the sale of the Purchased AssetsAsset shall stand in the place and 

stead of the Purchased AssetsAsset, and that from and after the delivery of the Receiver'Proposal 

Trustee’s Certificate all Claims and Encumbrances shall attach to the net proceeds from the sale of 

the Purchased AssetsAsset with the same priority as they had with respect to the Purchased 

AssetsAsset immediately prior to the sale8, as if the Purchased AssetsAsset had not been sold and 

remained in the possession or control of the person having that possession or control immediately 

prior to the sale.

5. THIS COURT ORDERS AND DIRECTS the ReceiverProposal Trustee is to file with 

the Court a copy of the Receiver'Proposal Trustee’s Certificate, forthwith after delivery thereof.

6. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal 

Information Protection and Electronic Documents Act, the Receiver is authorized and permitted to 

disclose and transfer to the Purchaser all human resources and payroll information in the 

Company's records pertaining to the Debtor's past and current employees, including personal 

information of those employees listed on Schedule "●" to the Sale Agreement.  The Purchaser 

shall maintain and protect the privacy of such information and shall be entitled to use the personal 

information provided to it in a manner which is in all material respects identical to the prior use of 

such information by the Debtor.

6. 7. THIS COURT ORDERS that, notwithstanding:

6 Elect the language appropriate to the land registry system (Registry vs. Land Titles).

7 The Report should identify the disposition costs and any other costs which should be paid from the gross sale 
proceeds, to arrive at "net proceeds".  
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(a) the pendency of these proceedings; 

(b) any applications for a bankruptcy order now or hereafter issued pursuant to the 

Bankruptcy and Insolvency Act (Canada) in respect of the DebtorDebtors and any

bankruptcy order issued pursuant to any such applications; and 

(c) any assignment in bankruptcy made in respect of the DebtorDebtors;

the vesting of the Purchased AssetsAsset in the Purchaser pursuant to this Order shall be binding 

on any trustee in bankruptcy that may be appointed in respect of the DebtorDebtors and shall not 

be void or voidable by creditors of the DebtorDebtors, nor shall it constitute nor be deemed to be a 

fraudulent preference, assignment, fraudulent conveyance, transfer at undervalue, or other 

reviewable transaction under the Bankruptcy and Insolvency Act (Canada) or any other applicable 

federal or provincial legislation, nor shall it constitute oppressive or unfairly prejudicial conduct 

pursuant to any applicable federal or provincial legislation.

8. THIS COURT ORDERS AND DECLARES that the Transaction is exempt from the 

application of the Bulk Sales Act (Ontario).

7. 9. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States to give 

effect to this Order and to assist the ReceiverDebtors, the Proposal Trustee and itstheir agents in 

carrying out the terms of this Order.  All courts, tribunals, regulatory and administrative bodies are 

hereby respectfully requested to make such orders and to provide such assistance to the Receiver, 

as an officer of this CourtDebtors, the Proposal Trustee, as may be necessary or desirable to give 

effect to this Order or to assist the ReceiverDebtors, the Proposal Trustee and itstheir agents in 

carrying out the terms of this Order. 

8 This provision crystallizes the date as of which the Claims will be determined.  If a sale occurs early in the insolvency 
process, or potentially secured claimants may not have had the time or the ability to register or perfect proper claims 
prior to the sale, this provision may not be appropriate, and should be amended to remove this crystallization concept.



18485011.8  

6

DOCSTOR: 1201927\14

____________________________________



Revised: January 21, 2014

DOCSTOR: 1201927\14

Schedule A – Form of ReceiverProposal Trustee’s Certificate

Court File No. __________31-2822607 
Estate File No. 31-2822607

ONTARIO
SUPERIOR COURT OF JUSTICE

(IN BANKRUPTCY AND INSOLVENCY)
(COMMERCIAL LIST)

B E T W E E N:  

PLAINTIFF

Plaintiff

- and –

DEFENDANT

Defendant

RECEIVER

IN THE MATTER OF THE BANKRUPTCY AND INSOLVENCY ACT,
RSC 1985, c. B-3, AS AMENDED

IN THE MATTER OF THE PROPOSAL OF KUK-ILL JOHN KIM

AND IN THE MATTER OF THE PROPOSAL OF MYOUNG-JA KIM

PROPOSAL TRUSTEE’S CERTIFICATE

RECITALS

A. Pursuant to an Order of the Honourable [NAME OF JUDGE] of the Ontario Superior 

Court of Justice (the "Court") dated [DATE OF ORDER], [NAME OF RECEIVER] was 

appointed as the receiver (the "Receiver") of the undertaking, property and assets of [DEBTOR] 
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(the “Debtor”). On April 19, 2022, pursuant to a Certificate of Filing of a Notice Intention to make 

a Proposal made under Part III, Division 1, of the Bankruptcy and Insolvency Act, RSC 1985, c. 

B-3, as amended, Albert Gelman Inc. was appointed as the proposal trustee (the “Proposal 

Trustee”) of the proposals made by Kuk-Ill John Kim and Myoung-Ja Kim (collectively, the 

“Debtors”). 

B. On October 18, 2022, the Debtors filed proposals, respectively, with the Official Receiver 

of Office of the Superintendent of Bankruptcy Canada.

B. Pursuant to an Order of the Court dated [DATE]April 17, 2023, the Court approved the 

agreement of purchase and sale made as of [DATE OF AGREEMENT]February 18, 2023 (the 

"“Sale Agreement"”) between the Receiver [Debtor]Debtors and [NAME OF 

PURCHASER]Joseph Messina, in trust for a company to be incorporated (the "“Purchaser"”) and 

provided for the vesting in the Purchaser of the DebtorDebtors’s right, title and interest in and to 

the Purchased AssetsAsset, which vesting is to be effective with respect to the Purchased 

AssetsAsset upon the delivery by the ReceiverProposal Trustee to the Purchaser of a certificate 

confirming it has been advised by the Debtors and the Purchaser that (i) the payment by the 

Purchaser of the Purchase Price for the Purchased AssetsAsset; (ii) that the conditions to Closing 

as set out in section ●Schedule “A” of the Sale Agreement have been satisfied or waived by the 

ReceiverDebtors and the Purchaser; and (iii) the Transaction has been completed to the 

satisfaction of the ReceiverDebtors and the Purchaser.

C. Unless otherwise indicated herein, terms with initial capitals have the meanings set out in 
the Sale Agreement.

THE RECEIVERPROPOSAL TRUSTEE CERTIFIES that it has been advised by the Debtors and 
the Purchaser of the following:

1. The Purchaser has paid and the Receiver hasDebtors have received the Purchase Price for 
the Purchased AssetsAsset payable on the Closing Date pursuant to the Sale Agreement;

2. The conditions to Closing as set out in section ●Schedule “A” of the Sale Agreement have 
been satisfied or waived by the ReceiverDebtors and the Purchaser; and 

3. The Transaction has been completed to the satisfaction of the ReceiverDebtors and the 
Purchaser.
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4. This Certificate was delivered by the Receiver at ________ [TIME] on _______ [DATE].

4. This Certificate was delivered by the Proposal Trustee at ________ [TIME] on _______ 
[DATE].

[NAME OF RECEIVER]

ALBERT GELMAN INC., in its capacity as 
Receiver of the undertaking, property and 
assets of [DEBTOR]Proposal Trustee for 
KUK-ILL JOHN KIM and MYOUNG-JA 
KIM, and not in its personal capacity

Per:

Name: 

Title: 
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Schedule B – Purchased AssetsAsset

LT 32 PL 861 FOREST HILL; PT LT 31 PL 861 FOREST HILL PT 1 & 3, 64R14057; SUBJECT 
TO AN EASEMENT OVER PART 3 PLAN 64R14057 IN FAVOUR OF PART 2 PLAN 
64R14057 AS IN CA264699; CITY OF TORONTO, being all of PIN 21188-0135 (LT) 
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Schedule C – Claims to be deleted and expunged from title to Real Property

nil
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Schedule D – Permitted Encumbrances, Easements and Restrictive Covenants
related to the Real Property 

(unaffected by the Vesting Order)

(a) Instrument No. 64R14057 registered on December 9, 1993, being a Reference Plan;

(b) Instrument No. CA264699 registered on February 7, 1994, being a Transfer of Easement 
in favour of Part 2 on Plan 64R-14057; and

(c) Instrument No. AT2951115 registered on February 23, 2012, being a Land Registrar's 
Order to Amend the legal description of the Property.
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IN THE MATTER OF THE PROPOSAL OF KUK-ILL 
JOHN KIM et. al.

Court File No. 31-2822607
Estate File No. 31-2822607  

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

Proceeding commenced at TORONTO

APPROVAL AND VESTING ORDER 

WeirFoulds LLP
66 Wellington Street West, Suite 4100

P.O. Box 35, Toronto-Dominion Centre
Toronto, ON  M5K 1B7

Philip Cho  (LSO #45615U)
pcho@weirfoulds.com

Tel:  416-365-1110
Fax:  416-365-1876

Lawyers for the Debtors,
Kuk-Ill John Kim and Myoung-Ja Mary Kim
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Court File No. BK-22-02322607-0031 
Estate File No. 31-2822607 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(IN BANKRUPTCY AND INSOLVENCY) 
(COMMERCIAL LIST) 

THE HONOURABLE       

JUSTICE CONWAY 

)

)

) 

MONDAY, THE 17TH

DAY OF APRIL, 2023

IN THE MATTER OF THE BANKRUPTCY AND INSOLVENCY ACT, 
RSC 1985, c. B-3, AS AMENDED 

IN THE MATTER OF THE PROPOSAL OF KUK-ILL JOHN KIM  

AND IN THE MATTER OF THE PROPOSAL OF MYOUNG-JA KIM

ORDER  
(Ancillary) 

THIS MOTION, made by made by Kuk-Ill John Kim and Myoung-Ja Kim (collectively, 

the “Debtors”) for, among other things, an order amending the Order of Justice Conway dated 

April 28, 2022, was heard this day at 330 University Avenue, Toronto, Ontario. 

ON READING the Affidavit of Silver Stephen Kim sworn on April 10, 2023 and the 

exhibits thereto (the “Silver Affidavit”), and the fifth report of Albert Gelman Inc. (“AGI”) in its 

capacity as proposal trustee (the “Proposal Trustee”) dated [DATE] (the “Fifth Report”) and the 

appendices thereto, including the fee affidavit of ** sworn on April 10, 2023, and the fee affidavit 

of Tom McElroy sworn on [DATE] (the “Fee Affidavits”), and on hearing the submissions of 

counsel for the Debtor, and such other counsel who were present as listed on the counsel slip, no 

one appearing for any other person on the service list, although properly served as appears from 

the Affidavit of Service of [NAME]  sworn on [DATE], 2023, filed:  
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SERVICE 

1. THIS COURT ORDERS that the time for service and filing of the Notice of Motion be 

and is hereby abridged and validated such that this motion is properly returnable today and 

hereby dispenses with further evidence thereof. 

INCREASE OF ADMINISTRATION CHARGE 

2. THIS COURT ORDERS that paragraph 10 of the Order of the Honourable Justice 

Conway dated April 28, 2022 be and is hereby amended by replacing “$125,000” with 

“$300,000”, such that the Administration Charge ordered therein be and is hereby 

increased to an amount not exceeding an aggregate amount of $300,000, and all references 

to “NOI Proceedings” shall also be taken to include the proceedings following the filing of 

proposals by the Debtors on October 18, 2022 pursuant to subsection 62(1) of the 

Bankruptcy and Insolvency Act, RSC 1985, c. B-3, as amended. 

APPROVAL OF FIFTH REPORT AND FEES 

3. THIS COURT ORDERS that the Fifth Report of the Proposal Trustee, and the actions, 

conduct and activities of the Proposal Trustee set out therein, be and are hereby approved, 

provided however that only AGI, in its personal capacity and only with respect to its 

personal liability, shall be entitled to rely upon or utilize in any way such approval. 

4. THIS COURT ORDERS that the fees and disbursements of counsel to the Debtor and of 

the Proposal Trustee as set out in the Fee Affidavits, respectively, appended to the Fifth 

Report be and are hereby approved, and that the Proposal Trustee is hereby authorized and 

directed to pay the same from available funds. 

SEALING 

5. THIS COURT ORDERS that the Confidential Appendix “A” to the Fifth Report be and 

hereby is sealed until the earlier of (a) the filing of the Proposal Trustee’s Certificate 

following the completion of the transaction approved by the Court in this proceeding; and 

(b) further order of this Court. 
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GENERAL 

6. THIS COURT FURTHER ORDERS that notwithstanding Rule 59.05, this Order is 

effective from 12:01am on the date that it is made and is enforceable without any need for 

entry and filing. 

_____________________________ 
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IN THE MATTER OF THE PROPOSAL OF KUK-ILL JOHN KIM et. al. Court File No. BK-22-02322607-0031 
Estate File No. 31-2822607 

ONTARIO
SUPERIOR COURT OF JUSTICE 

(IN BANKRUPTCY AND INSOLVENCY) 
(COMMERCIAL LIST) 

Proceeding commenced at Toronto 

MOTION RECORD  
(returnable April 17, 2023) 

WEIRFOULDS LLP 
66 Wellington Street West, Suite 4100 

Toronto-Dominion Centre 
Toronto, ON  M5K 1B7 

Philip Cho (LSO #45615U) 
pcho@weirfoulds.com

Tel: 416-365-1110 

Lawyers for the Debtors,  
Kuk-Ill John Kim and Myoung-Ja Mary Kim 
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