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COURT OF APPEAL FOR ONTARIO
BETWEEN:

THE TORONTO DOMINION BANK
Applicant (Respondent) / Moving Party

-and -

DOSANJH CARE INC.

Respondent (Appellant) / Responding Party

APPLICATION UNDER SUBSECTION 243(1) OF THE BANKRUPTCY AND
INSOLVENCY ACT, R.S.C. 1985, c. B-3, AS AMENDED, AND SECTION 101 OF THE
COURTS OF JUSTICE ACT, R.S.0. 190, c. C.43, AS AMENDED

AFFIDAVIT OF SERVICE

I, ALEXANDER HORA, of the City of Toronto, in the Province of Ontario, MAKE

OATH AND SAY:

1. | am a Partner with the law firm of Garfinkle Biderman LLP, lawyers for the Applicant
(Respondent), The Toronto-Dominion Bank, and, as such, have knowledge of the

following matters.

2. | served the Respondent (Appellant), Dosanjh Care Inc., with the Motion Record and
Factum of the Applicant (Respondent) / Moving Party for a Motion for Direction

returnable September 29, 2025, by sending a copy of same by e-mail to the lawyers for the



-2-

said Respondent (Apellant), Saachi Law Office PC, 4711 Yonge Street, Suite 10053,

Toronto, Ontario M2N 6K8, Attention: Soumya Roop Sanyal at soumya@saachilaw.com

and Heena Rohra at heena@saachilaw.com on September 11, 2025. Attached hereto to

this my affidavit and marked as Exhibit “A” is a true copy of my email.

3. | served the Receiver for Dosanjh Care Inc., Albert Gelman Inc., with the Motion Record
and Factum of the Applicant (Respondent) / Moving Party for a Motion for Direction
returnable September 29, 2025 by sending a copy of same by e-mail to Albert Geman Inc.,
250 Ferrand Drive, Suite 403, Toronto, Ontario M3C 3G8, Attention Mr. Chris Rowe at

crowe@albertgelman.com on September 11, 2025. Attached hereto to this my affidavit

and marked as Exhibit “A” is a true copy of my email.

SWORN by Alexander Hora at the City of
Toronto, in the Province of Ontario, before me
on September 11, 2025 in accordance with
O. Reg. 431/20, Administering Oath or
Declaration Remotely.

- i o Al -“-.

Commissioner for Taking Affidavits ALEXANDER HORA

(or as may be)

(Wendy Greenspoon-Soer)
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mailto:crowe@albertgelman.com

This is Exhibit “A” referred to in the Affidavit of Service of
Alexander Hora, sworn at the City of Toronto, in the Province of
Ontario, before me on September 11, 2025 in accordance with
0. Reg. 431/20, Administering Oath or Declaration Remotely.

by~ e "".f-"' -“-.

[Commissioner for Taking Affidavits] [or as may be]
(Wendy Greenspoon-Soer)



From: Alexander Hora

To: Soumya Roop Sanyal; Heena Rohra

Cc: Wendy Greenspoon; Lucy Silvestre; Chris Rowe

Subject: Motion for Directions

Date: September 11, 2025 2:13:53 PM

Attachments: M56171.COA-25-CV-0391.COA-25-CV-0398.Huscroft J.A.Auqust 21, 2025.pdf

MPMR.COA-25-CV-1005.pdf
MPE.COA-25-CV-1005.pdf

Hello Soumya,

Please find attached our motion record returnable Sept 29, factum and a recent authority
which | don’t believe has reached publication yet.

These are served upon you pursuant to the rules.

Alexander Hora

Partner

Garfinkle, Biderman LLP

1 Adelaide Street East, Suite 801
Toronto, Ontario M5C 2V9

Tel No: 416.869.1234

DIRECT LINE: 416.869.7652

E-mail: ahora@garfinkle.com

IMPORTANT NOTICE: This message and the information contained therein is intended only for the use of the
individual or entity to which it is addressed. The message may be protected by solicitor-client privilege and contain
information that is confidential and exempt from disclosure under applicable law. If the reader of this message is
not the intended recipient, or the employee or agent responsible for delivering the message to the intended recipient,
you are notified that any dissemination, distribution or copying of this communication is strictly prohibited. If you
have received this communication in error, please notify Garfinkle, Biderman LLP immediately by contacting (416)
869-1234 and delete this electronic message from your computer system and that of your Internet Service Provider.
Please note that any information provided via electronic messaging will be collected in accordance with Garfinkle,
Biderman LLP’s Privacy Policy (the “Policy”), which adopts the “Firm Privacy Policy” provisions provided by the
Lawyer’s Professional Indemnity Company, in compliance with the requirements of the Personal Information
Protection and Electronic Documents Act, S.C. 2000 c.5., as amended. This Policy is available upon request from
Garfinkle, Biderman LLP.
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COURT OF APPEAL FOR ONTARIO

COURT FILE NO.:M56171
(COA-25-CV-0391 & COA-25-CV-0398)

TITLE OF PROCEEDING:

SUN, XIAOJING JESSICA V. DUCA
FINANCIAL SERVICES CREDIT UNION LTD.
ETAL.

BEFORE: HUSCROFT J.A.

HEARD: AUGUST 19, 2025

DISPOSITION OF COURT HEARING: DATE RELEASED: AUGUST 21, 2025

Jason Squire, for the moving party, MNP Ltd.
XiaoJing Jessica Sun, acting in person
Fanseay Wang, acting in person

Julia Chung, for DUCA Financial Services Credit Union Ltd.

The receiver, MNP Ltd., brings this motion seeking direction concerning appeals
from two orders of Justice Dietrich. The appeals are brought by Jessica Sun and
Fanseay Wang. The receiver seeks a declaration that these appeals are: governed
by the Bankruptcy and Insolvency Act, R.S.C., 1985, c. B-3 (BIA) and the
Bankruptcy and Insolvency General Rules, C.R.C., c. 368; untimely pursuant to
the BIA; brought without leave having been sought or obtained in accordance with
the BIA; and are not brought by a party with standing to appeal. The receiver also
seeks a declaration that there is no stay pending appeal of either order.

The circumstances surrounding this matter are not controversial. The receiver was
appointed on April 7, 2024 in respect of all present and future assets, undertakings
and properties of AmerCan Corporation (AmerCan) and 1000199992 Ontario
Corp. Mr. Wang owns or controls AmerCan and Ms. Sun is his wife.

Justice Dietrich made a declaration that certain island properties were assets of
AmerCan and set aside transfers of land to Ms. Sun that had been made pursuant
to a trust agreement from 2020. Justice Dietrich found that several badges of fraud
existed in respect of the trust agreement, which raised an inference of an intent to
defeat creditors or others. That inference was not rebutted by the evidence of Ms.
Sun and Mr. Wang. She therefore held that the trust agreement was void. She also
approved the sale of a boat and vested the right, title, and interest in and to the
boat in a third-party purchaser.

WARNING: This court's endorsements are usually provided to the parties only. The
endorsements may be subject to a publication ban or other restriction(s) on public access.
Those receiving these endorsements are responsible for ensuring any subsequent
dissemination by them complies with any applicable bans or restrictions.





It is plain that Ms. Sun and Mr. Wang have not sought leave to appeal, as required
pursuant to s. 193 of the BIA. They say that they acted on the mistaken
understanding that their appeals were governed by the Rules of Civil Procedure,
R.S.0. 1990, c. C.43 rather than the BIA. At the conclusion of the hearing of this
motion, Ms. Sun requested that leave be granted.

When leave to appeal is required under the BIA, the failure to seek and be granted
is fatal to a purported appeal. In any event, | would not have exercised my
discretion to grant leave, as the requirements set out by this court in Business
Development Bank of Canada v. Pine Tree Resorts Inc., 2025 ONCA 563, 115
O.R. (3d) 617, are not met. The appeals do not raise an issue of general
importance to bankruptcy law or the administration of justice; the appeals are not
prima facie meritorious; and granting leave would unduly hinder the ongoing
bankruptcy proceedings. Ms. Sun and Mr. Wang principally challenge Justice
Dietrich’s conclusion that the trust agreement displayed badges of fraud — a
determination of mixed fact and law reviewable only for palpable and overriding
error. Ms. Sun and Mr. Wang identified no palpable and overriding error that
warrants this court’s intervention. Finally, | note that both appeals are untimely in
any event, as neither was filed within the required 10-day period following issuance
of the orders: Bankruptcy and Insolvency General Rules, r. 31(1).

In the circumstances, it is not necessary to address the standing question.

Accordingly, a declaration is made that the purported appeals are a nullity and
there is no stay pending appeal of either order.

foet fjef

There is no order as to costs.
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COURT OF APPEAL FOR ONTARIO
BETWEEN:

THE TORONTO DOMINION BANK
Applicant (Respondent) / Moving Party

-and -

DOSANJH CARE INC.

Respondent (Appellant) / Responding Party

APPLICATION UNDER SUBSECTION 243(1) OF THE BANKRUPTCY AND
INSOLVENCY ACT, R.S.C. 1985, c. B-3, AS AMENDED, AND SECTION 101 OF THE
COURTS OF JUSTICE ACT, R.S.0. 190, c. C.43, AS AMENDED

NOTICE OF MOTION

The Applicant (Respondent) / Moving Party, The Toronto-Dominion Bank, will make a
motion to a single Judge of the Court of Appeal on September 29, 2025, or as soon thereafter that

time as the motion can be heard.

PROPOSED METHOD OF HEARING: The motion is to be heard

[ ] In person;

[ ] By telephone conference;
[X] By video conference.

at the following location:

Osgoode Hall, 130 Queen Street West, Toronto, ON





THE MOTION IS FOR:

1. An Order for directions as to:

(a) the purported appeal of the Order of the Honourable Madam Justice Steele
dated June 2, 2025 (the “Receivership Order”), by Dosanjh Care Inc.’s

Notice of Appeal, Court File No. COA-25-CV-1005, served June 13, 2025.

(b) In particular, this court should not permit Dosanjh Care Inc. to perfect its
appeal. The appeal was brought past the 10 day period provided by the
Bankruptcy and Insolvency Act (“BIA”) and is out of time; Dosanjh Care Inc.

has also not sought leave to appeal;

2. In the alternative to (1), an Order:

(a) granting the Respondent security for costs of the appeal on terms the Court

deems just failing which the appeal shall be dismissed with costs; and

(b) directing that the appeal from the Receivership Order be heard on an expedited

basis.

3. Costs of this motion on a full indemnity scale.

4. Such further and other relief as this Court shall deem just.





THE GROUNDS FOR THE MOTION ARE AS FOLLOWS:

Overview

1.

On June 2, 2025, pursuant to section 243 of the BIA and section 101 of the Courts of
Justice Act (“CJA”), a Receiver was appointed, without security, as to all of the present
and future assets, undertakings and properties of Dosanjh Care Inc. by order of the
Ontario Superior Court of Justice (Commercial List) (the “Receivership Order”), which
by endorsement of Madam Justice Steele came into effect that same day on June 2, 2025

(the “Receivership Date”™);

The Appeal is Out of Time

2.

The Receivership Order was issued pursuant to section 243 of the BIA and section 101 of
the CJA. The appeal is, therefore, governed by the Bankruptcy and Insolvency General
Rules (the “BIA Rules”) and not the Rules of Civil Procedure (the “Rules”). Pursuant to

the principles of paramountcy, the BIA appeal provisions govern the appeals;

Pursuant to section 31(1) of the BIA Rules, an appeal to the Court of Appeal must be
made by filing a notice within ten (10) days after the date of the order or decision

appealed;

The decision of the Motion Judge was released on June 2, 2025. The Notices of Appeal

were served on June 13, 2025. Accordingly, the appeal is out of time by a day;





Leave to Appeal is Required

5.

Importantly as well, under section 31(2) of the BIA Rules, if an appeal is brought under
section 193(e) of the BIA, the notice of appeal must include the application for leave to
appeal. The Appellant must bring a motion to a single judge of this Court seeking leave
to appeal. The Appellant’s Notices of Appeal did not include any application for leave to
appeal, rather stating that leave was not required pursuant to section 193(c). No motion

seeking leave to appeal has been brought by the Appellants in this court file;

Further, s. 133 of the Courts of Justice Act, R.S.0O. 1990, c. C.43 provides that no appeal
lies without leave of the court to which the appeal is to be taken from an order made with

the consent of the parties.

Security for Costs

In the event that this Court determines that the appeal is not out of time and grants leave
to appeal or declares that leave to appeal is not required, the Respondent requests an

Order requiring the Appellant to post security for the costs of the appeal;

With respect to all of the circumstances of this case, such an order is just: there was a
delay in bringing the purported appeal; there is not a good chance for success based on
the merits of the purported appeal; Motion materials of various sorts have been served by

the Appellant but none have been filed.

The Appellant has no automatic right of appeal pursuant to sections 193(a)—(d) of the
BIA. Moreover, the purported appeal would not meet the test for obtaining leave to

appeal under section 193(e) of the BIA;





Jurisdiction of a Single Judge to Hear the Motion

10.

11.

12.

13.

14.

15.

Section 7 of the CJA, subject to certain exceptions, provides that a motion in the Court of

Appeal shall be heard and determined by one judge;

Section 61.06 of the Rules provides that a judge of the appellate court, on motion by the
respondent, may make such an order for security for costs of the proceeding and of the

appeal as is just;

Rules 1.05, 37, 56, 57.03, and 61 of the Rules;

Sections 193, 243 of the BIA and section 31 of the BIA;

Sections 7 and 101 of the CJA; and

Such further and other grounds as counsel may advise.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the

motion:

1.

2.

3.

The Pleadings and proceedings exchanged in these purported appeals;

The Order appealed from,;

Such further and other evidence as counsel may advise and this Honourable Court may

permit.
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CERTIFICATE

I, Alexander Hora, lawyer the Applicant (Respondent) / Moving Party, The Toronto-Dominion
Bank, certify that the estimated time required for oral argument of the Appeal is 45 minutes, not

including reply.

September 11, 2025

Garfinkle Biderman LLP
1 Adelaide Street East Suite 801
Toronto ON M5C 2V9

Wendy Greenspoon - Soer (LSO#: 34698L)
wgreenspoon@garfinkle.com
Tel.: (416)869-7615

Alexander Hora (LSO#: 62210P)
ahora@garfinkle.com
Tel.: (416)869-1234

Lawyers for the Respondent (Plaintiff)
The Toronto Dominion Bank





TO: SAACHI LAW OFFICE PC
Barristers & Solicitors
4711 Yonge Street, Suite 10053
Toronto, Ontario M2N 6K 8

Soumya Roop Sanyal (#85678A)
soumya@saachilaw.com
Tel.: (416)856-4837

Heena Rohra (#85667K)
heena@saachilaw.com
Tel: (416)856-4573

Lawyer for the Appellant (Defendant)
Dosanjh Care Inc.

AND TO: Albert Gelman Inc.
250 Ferrand Drive, Suite 403
Toronto, ON M3C 3GS8

Mr. Chris Rowe
Tel.: (416)504-1650
crowe@AlbertGelman.com

Receiver for Dosanjh Care Inc.





THE TORONTO DOMINION BANK
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(Respondent/Moving Party)

and

DOSANJH CARE INC.
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(Appellant/Responding Party)

Ontario Court of Appeal File No. COA-25-CV-
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COURT OF APPEAL FOR ONTARIO

NOTICE OF MOTION
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1 Adelaide Street East Suite 801
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Tel.: (416)869-1234

Lawyers for the Respondent (Plaintiff)
The Toronto Dominion Bank
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SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

ENDORSEMENT

COURT FILE NO.: CV-25-740567-00CL DATE: June 2,2025

NO.ON LIST: 2

TITLE OF PROCEEDING:  The Toronto Dominion Bank vs Dosanjh Care Inc

BEFORE: JUSTICE J. STEELE

PARTICIPANT INFORMATION

For Plaintiff, Applicant, Moving Party:

Name of Person Appearing Name of Party Contact Info

Wendy Greenspoon-Soer The TD Bank wgreenspoon@garfinkle.com

For Defendant, Respondent, Responding Party:

Name of Person Appearing Name of Party Contact Info

Soumya Sanyal Dosanjh Care Inc Soumya@saachilaw.com

For Other, Self-Represented:

Name of Person Appearing Name of Party Contact Info

Bryan Gelman Proposed Receiver Office bgelman@albertgelman.com

Chris Rowe Proposed Receiver Office crowe@albertgelman.com






ENDORSEMENT OF JUSTICE STEELE: 31

[1] TD Bank (the “Bank”) seeks the appointment of a receiver over all of the assets and property of Dosanjh
Care Inc.

[2] The parties were before me on May 1, 2025. At that time, the debtor sought a three-month
adjournment. | granted a one-month adjournment.

[3] The respondent requested a further adjournment today to seek the license. The Bank opposed the
adjournment request given the history of this matter.

(4] Having considered the submissions of the parties, | declined the respondent’s request for a further
adjournment.

[5] The parties reappeared before me on May 7, 2025, because the respondent had not been able to secure
appropriate insurance for the property. At that time, the parties consented to an interim receivership order,
which gave the receiver the power to secure the insurance.

(6] The respondent is indebted to the Bank under a credit facility made available under the terms of a Loan
Agreement dated October 14, 2022. The respondent defaulted under the terms of the Loan Agreement in or
about June 2024. Demand Letters and Notice of Intention to Enforce Security were served July 12, 2024.

(7] The respondent asked the Bank to forbear enforcement and a Forbearance Agreement was entered into
on or about August 14, 2024 (the “Forbearance Agreement”).

(8] The Debtor previously operated as a care home facility under the Community Homes for Opportunity
Program. The operation was closed in October 2023 due to an order of North Bay Parry Sound District Health
Unit.

[9] The Debtor was trying to obtain a retirement residence license, which it has not yet been able to obtain.

[10] The Forbearance Agreement expired in January 2025, and was extended to February 2025. The
Forbearance Termination Date of February 28, 2025, under the Forbearance Agreement, as extended, has now
expired.

[11] The defaults relied upon by the Bank include failure to maintain the property in good repair and working
condition to carry on the business and failure to operate in compliance with applicable environmental health
and safety laws. The non-operation of the respondents continues. The Bank is concerned that any further
delays would result in a continued deterioration of the property and the security.

[12] Asaterm of the Forbearance Agreement, the Borrower consented to an order for the appointment of a
receiver in the event of default.

[13] The only issue before me is whether it is just or convenient to appoint a receiver. As set out at para. 21
of the Bank’s factum, there are a number of factors that Courts have historically considered when determining
whether it is just or convenient to appoint a receiver.





[14] | am satisfied that is just and convenient to appoint a receiver. As noted by the Bank, the security is at
risk and a receiver is needed to take control of the property and to determine the best means to remediate it
to maximize value for the creditors. The GSA and Standard Charge Terms granted by the responden%zprovide
the Bank with the contractual right to appoint a receiver.

[15] There is no evidence that the license the respondent wishes to obtain is forthcoming.

[16] Although the appointment of a receiver is generally an extraordinary remedy, the extraordinary nature
of the remedy is reduced where the applicant is merely seeking to enforce a term of an agreement that was
agreed to by both parties: Elleway Acquisitions Ltd. v. Cruise Professionals Ltd., 2013 ONSC 6866, at para. 27.

[17] | also agree with the Bank’s submission today that the fact that the respondent consented to the
appointment as a term of the Forbearance Agreement is an important factor to be considered. The parties
entered into the Forbearance Agreement in good faith. The Bank upheld its part of the bargain. The respondent
should be required to do the same.

[18] Order attached.

Justice Steele

Date: June 2, 2025
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COA-25-CV-1005
Ontario Court of Appeal Court File No.3 .

Court File No. CV-25-00740567-00CL

COURT OF APPEAL FOR ONTARIO

BETWEEN:
DOSANJH CARE INC. Appellant (Defendant)
-AND-
THE TORONTO DOMINION BANK Respondent (Plaintiff)
NOTICE OF APPEAL

TAKE NOTICE that the Appellant, Dosanjh Care Inc. appeals to the Court of Appeal from
the Order of the Honourable Justice J. Steele dated June 2, 2025 (the "Order"), to be heard as

directed by the Registrar.

THE APPELLANT REQUESTS:

(a) An Order setting aside the Order of the Honourable Justice J. Steele, dated June 2, 2025 (the
“Order”), appointing Albert Gelman Inc. (“AGI”) as receiver, without security, over all of the
assets, undertakings, and properties of the Appellant, acquired for, or used in relation to, the
business carried on by the Appellant, including all proceeds thereof (collectively, the “Property”),
which includes, without limitation, the real property municipally known as 532 Main Street,
Powassan, Ontario;

(b) Costs of this motion; and

(c) Such further and other Relief as this Honourable Court may seem just.

THE GROUNDS FOR THE APPEAL ARE:
a) Section 193(c) of the Bankruptcy and Insolvency Act, RSC, 1985, c. B-3;

b) Section 13 of the Companies' Creditors Arrangement Act, R.S.C 1985, c. C-36;





c)

d)

2

h)

Overview
35

On June 2, 2025, the Respondent obtained an Order appointing AGI as receiver over the
Appellant’s assets and Property.
On June 12, 2025, the Appellant received the Receiver’s Notice and Statement under subsections
245(1) and 246(1) of the Bankruptcy and Insolvency Act, RSC, 1985, c. B-3.
There appears to be good reason to doubt the correctness of the Order as the learned judge erred
in concluding that it was “just and convenient” to appoint a receiver in the circumstances.
While acknowledging that the appointment of a receiver is an extraordinary remedy, the learned
judge failed to consider the disproportionate consequences of the receivership, namely, the
significant diminution in the value of the Property which would result in a substantial shortfall,
ultimately exposing the Appellant’s sole director to personal liability for the deficiency.
The receivership was premised on alleged defaults under a Forbearance Agreement dated August
14, 2024 (the “Forbearance Agreement”). The learned judge failed to assess the context in which
the Agreement—a standard form adhesion contract unilaterally drafted by the Respondent—was
entered into, nor did the Court properly apply the doctrine of contra proferentem to resolve any
ambiguity in the Agreement’s terms in favour of the Appellant.
The learned judge erred in finding that the Appellant was in default. At all material times, the
Appellant made timely payments under the Forbearance Agreement. The alleged defaults cited by
the Respondent pertain instead to non-monetary obligations, namely, to maintain the Property in
good repair and to operate in compliance with environmental, health and safety laws.
These alleged defaults arose due to circumstances outside the Appellant’s control. In October
2023, the Canadian Mental Health Association — North Bay (CMHA), which governs the
Community Homes for Opportunity (CHO) program, unilaterally and unlawfully rescinded the
Appellant’s licence to operate the CHO facility at the Property. The Appellant has initiated legal

proceedings against CMHA and is actively engaged in negotiations to reinstate the licence.





)

k)

D

The learned judge failed to consider that the Property’s value is intrinsically linked to its CHO
designation. The fair market value of the Property as a functioning CHO facility—calculatsg ona
per-bed basis—far exceeds its value as mere real estate. A forced sale under receivership would
severely impair its realizable value, potentially returning less than 25% of its business value.
Given that the Appellant has remained current on all monetary obligations under the Forbearance
Agreement, and has been diligently working to restore the CHO licence in order to preserve the
full business value of the Property, the imposition of a receivership at this stage is premature and
counterproductive to both parties’ interests.

Further, the learned judge failed to consider that under the Forbearance Agreement, the Appellant’s
sole director 1s personally liable for any shortfall. By appointing a receiver and forcing a sale of
the Property at its diminished value, the Order effectively guarantees a deficiency and unjustly

exposes the director to personal liability. The Appellant was not provided with a reasonable

opportunity to avoid this outcome by restoring the business’s full operational status and value.

m) The learned judge failed to consider whether less intrusive remedies—such as enhanced reporting

obligations, supervision, or temporary forbearance—could have addressed the Respondent’s

concerns while preserving the going-concern value of the Property.

STAY OF THE ORDER

n)

p)

It is in the interests of justice to stay the effect of the Order pending the outcome of the Appellant’s
appeal, so as to preserve the status quo and avoid rendering the appeal infructuous;

The Order, by appointing a receiver, effectively bars the Appellant from continuing its negotiations
with the CMHA — North Bay and from taking steps necessary to reinstate its operational licence,
thereby undermining its business recovery efforts.

The Order further restricts the Appellant from actively prosecuting its pending civil action against
CMHA — North Bay, from whom the Appellant seeks damages for the unlawful revocation of its CHO

licence. The Appellant’s ability to litigate its claim is frustrated by the receivership.





q) There is a reasonable prospect that the appeal will be allowed, as the Order raises important legal
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questions concerning the appointment of receivers over healthcare-related residential properties,

and the proper exercise of discretion where such an appointment may irreversibly affect vulnerable
populations and ongoing regulatory disputes.

The appeal raises novel and significant legal issues, including whether the extraordinary remedy
of receivership should be granted in circumstances where (1) the alleged defaults are non-monetary,
(i1) the Appellant is compliant with its financial obligations, and (iii) the receivership obstructs
access to justice by preventing a litigant from prosecuting its legitimate claims in another court.
The Appellant will be irreparably prejudiced by being denied access to the courts in its civil action
against CMHA — North Bay. The Appellant's pending Statement of Claim—filed in good faith and
seeking damages for the improper revocation of its licence—constitutes a significant potential
source of recovery and a material asset. The Order interferes with the Appellant’s ability to pursue

and control that litigation, contrary to the principles of access to justice and procedural fairness.

THE BASIS OF THE APPELLATE COURTS JURISDICTION IS:

a)
b)

c)

Section 193(c) of the Bankruptcy and Insolvency Act, RSC, 1985, c. B-3;
The Order is final.

Leave to appeal is not required under Section 193(c) of the Bankruptcy and Insolvency Act, RSC

, 1985, c. B-3.
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Barristers & Solicitors

4711 Yonge Street, Suite 100053

Toronto, Ontario M2N 6K 8

Soumya Roop Sanyal (#85678A)
soumya(@saachilaw.com
Tel.: (416)856-4837

Heena Rohra (#85667K)
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Albert Gelman Inc.
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Mr. Chris Rowe
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crowe@AlbertGelman.com

Receiver for Dosanjh Care Inc.
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Dosanjh Cae Inc.
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COURT OF APPEAL FOR ONTARIO

BETWEEN:
DOSANJH CARE INC. Appellant (Defendant)
-AND-
THE TORONTO DOMINION BANK Respondent (Plaintiff)

NOTICE OF MOTION TO EXTEND TIME FOR APPEAL
The Appellant Dosanjh Care Inc. will make a Motion to the Court of Appeal for Ontario,
to be heard on August 21, 2025 by video conference, at 30 Queen Street West, Toronto,

Ontario, Canada, M5H 2N35, or as otherwise directed by the Registrar.

THE APPELLANT REQUESTS:

(a) An Order to extend the time for filing this appeal from the Order of the Honourable Justice J.
Steele, dated June 2, 2025 (the “Order”), appointing Albert Gelman Inc. (“AGI”) as receiver,
without security, over all of the assets, undertakings, and properties of the Appellant, acquired for,
or used in relation to, the business carried on by the Appellant, including all proceeds thereof
(collectively, the “Property”), which includes, without limitation, the real property municipally
known as 532 Main Street, Powassan, Ontario;

(b) Costs of this motion; and

(c) Such further and other Relief as this Honourable Court may seem just.

THE GROUNDS FOR THE MOTION ARE:

1. Overview





a) On June 2, 2025, the Respondent obtained an Order appointing AGI as receiver over the
Appellant’s assets and Property. N

b) The Order and Endorsement was provided to the parties at 12:51 PM on June 2, 2025.

¢) OnJune 12, 2025, the Appellant received the Receiver’s Notice and Statement under subsections
245(1) and 246(1) of the Bankruptcy and Insolvency Act, RSC , 1985, c. B-3.

THE APPELLANT FORMED A BONA FIDE INTENTION TO APPEAL WITHIN THE

RELEVANT TIME PERIOD

d) The Appellant on June 2, 2025 instructed counsel to prepare the appeal against the Order. The
counsel for the Appellant prepared the materials and served to the counsel for the Respondent at
1:34 AM on June 13, 2025. The counsel for the Respondent pointed out some errors in the appeal
materials, and the counsel for the Appellant upon correcting such errors delivered the amended
appeal materials on June 13, 2025.

e) Accordingly, the intention to appeal the Order was formed within the applicable limitation period.

DELAY OF ONE (1) DAY AND THE EXPLANATION FOR THE DELAY

f) There was a delay of two (2) hours in serving the erroneous appeal materials by the counsel of the
Appellants to the counsel for the Respondent and a delay of one (1) day in filing the amended
appeal materials with the court.

g) This delay is negligible and was caused due to gathering materials and preparation of appeal
materials.

PREJUDICE TO THE RESPONDENT CAUSED, PERPETUATED OR EXACERBATED BY THE
DELAY

h) The receiver has not taken any steps except serve their Notice and Statement to the Appellant on
June 12, 2025 and as such no prejudice will be caused to the Respondent due to the short delay in
filing this motion for leave to appeal.

THE MERITS OF THE APPEAL





i)

)

k)

)

There appears to be good reason to doubt the correctness of the Order as the learned judge erred
in concluding that it was “just and convenient” to appoint a receiver in the circumstances. N
While acknowledging that the appointment of a receiver is an extraordinary remedy, the learned
judge failed to consider the disproportionate consequences of the receivership, namely, the
significant diminution in the value of the Property which would result in a substantial shortfall,
ultimately exposing the Appellant’s sole director to personal liability for the deficiency.

The receivership was premised on alleged defaults under a Forbearance Agreement dated August
14, 2024 (the “Forbearance Agreement”). The learned judge failed to assess the context in which
the Agreement—a standard form adhesion contract unilaterally drafted by the Respondent—was
entered into, nor did the Court properly apply the doctrine of contra proferentem to resolve any
ambiguity in the Agreement’s terms in favour of the Appellant.

The learned judge erred in finding that the Appellant was in default. At all material times, the
Appellant made timely payments under the Forbearance Agreement. The alleged defaults cited by

the Respondent pertain instead to non-monetary obligations, namely, to maintain the Property in

good repair and to operate in compliance with environmental, health and safety laws.

m) These alleged defaults arose due to circumstances outside the Appellant’s control. In October

2023, the Canadian Mental Health Association — North Bay (CMHA), which governs the
Community Homes for Opportunity (CHO) program, unilaterally and unlawfully rescinded the
Appellant’s licence to operate the CHO facility at the Property. The Appellant has initiated legal
proceedings against CMHA and is actively engaged in negotiations to reinstate the licence.

The learned judge failed to consider that the Property’s value is intrinsically linked to its CHO
designation. The fair market value of the Property as a functioning CHO facility—calculated on a
per-bed basis—far exceeds its value as mere real estate. A forced sale under receivership would

severely impair its realizable value, potentially returning less than 25% of its business value.





0)

p)

Q)

Given that the Appellant has remained current on all monetary obligations under the Forbearance
Agreement, and has been diligently working to restore the CHO licence in order to presers':/e the
full business value of the Property, the imposition of a receivership at this stage is premature and
counterproductive to both parties’ interests.

Further, the learned judge failed to consider that under the Forbearance Agreement, the Appellant’s
sole director is personally liable for any shortfall. By appointing a receiver and forcing a sale of
the Property at its diminished value, the Order effectively guarantees a deficiency and unjustly
exposes the director to personal liability. The Appellant was not provided with a reasonable
opportunity to avoid this outcome by restoring the business’s full operational status and value.
The learned judge failed to consider whether less intrusive remedies—such as enhanced reporting

obligations, supervision, or temporary forbearance—could have addressed the Respondent’s

concerns while preserving the going-concern value of the Property.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the Motion:

)

s)

Affidavit of Kiranjit Dosanjh, sworn on July 07, 2025;

Such further and other evidence as the lawyers may advise and this Honourable Court may

permit.
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COURT OF APPEAL FOR ONTARIO

BETWEEN:

DOSANJH CARE INC. Appellant (Defendant)
-AND-
THE TORONTO DOMINION BANK Respondent (Plaintiff)

AFFIDAVIT OF KIRANJIT DOSANJH

(Sworn on June 13, 2025)

I, Kiranjit Dosanjh, of the City of Toronto in the Province of Ontario, MAKE OATH AND SAY:

1.

I am swearing this affidavit in support of the motion to extend the time for Appeal. This motion
is filed by the Dosanjh Care Inc., of which I am the Director. As such, I have direct personal
knowledge of the matters to which I depose herein. Where the information or belief is derived
from other sources, I have identified those sources and believe the information to be true.

I state and verily believe that Appellant formed a bona fide intention to appeal within the
applicable limitation period of ten (10) days. On June 2, 2025 I instructed my counsel to prepare
the appeal against the Order. My counsel prepared the appeal materials and served to the
counsel for the Respondent at 1:20 AM on June 13, 2025. The counsel for the Respondent
pointed out some errors in the appeal materials, and the counsel for the Appellant upon
correcting such errors delivered the amended appeal materials on June 13, 2025.
Accordingly, the intention to appeal the Order was formed within the applicable limitation

period.





4. I state and verily believe that the was a delay of two (2) hours in serving the erroneous appeal
materials by the counsel of the Appellants to the counsel for the Respondent and a delay i)gf one
(1) day in filing the amended appeal materials with the court. This delay is negligible and was
caused due to gathering materials and preparation of appeal materials.

5. [Istate and verily believe that the receiver has not taken any steps except serve their Notice and
Statement to the Appellant on June 12, 2025 and as such no prejudice will be caused to the
Respondent due to the short delay in filing this motion for leave to appeal.

6. I state and verily believe that on June 2, 2025 Honourable Justice J. Steele issued her
Endorsement appointing AGI as receiver over the Appellant’s assets and Property. Attached
herewith as Exhibit "A" is the Endorsement of Honourable Justice J. Steele, dated June 2,
2025.

7. Istate and verily believe that on April 11, 2025, the Applicant filed a Statement of Claim
bearing Court File No. CV-25-00000073-0000 against Canadian Mental Health Association —
North Bay & District. Attached herewith as Exhibit "B" is the Statement of Claim bearing
Court File No. CV-25-00000073-0000.

8. I state and verily believe that on June 13, 2025, the Appellant through counsel filed a Notice
of Appeal against the Order of Honourable Justice J. Steele issued on June 2, 2025. Attached
herewith as Exhibit “C” is the Draft Notice of Appeal filed in the Ontario Court of Appeal on
June 13, 2025.

9. I swear this affidavit in connection with the Motion of the Appellant and for no other or

improper purpose or delay.

Sworn or Affirmed before me: (select one): - inperson OR - by video conference
by KIRANJIT DOSANIJH at the City of Toronto in the Province of Ontario, bdore me on July 07,

2025 in accordance with O. Reg. 431/20, Administering Oath or Declaration Remotely.





Soumya Roop Sanyal

Commissioner for Taking Affidavits (or as may be)

Signature of Commissioner (or as may be)

Bk

Kiranjt Dosanjh (Jun 13, 2025 15:56 EDT)

60

Signature of Deponent





EXHIBIT "A" “

This is Exhibit "A" to the Affidavit of Kiranjit Dosanjh sworn/affirmed before me on July 08, 2025
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SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

ENDORSEMENT

COURT FILE NO.: CV-25-740567-00CL DATE: _June 2. 2025

NO. ON LIST: 2
TITLE OF PROCEEDING:  The Toronto Dominion Bank vs Dosanjh Care Inc
BEFORE: JUSTICE J. STEELE
PARTICIPANT INFORMATION
For Plaintiff. Applicant. Moving Party:
Name of Person Appearing Name of Party Contact Info
Wendy Greenspoon-Soer The TD Bank wgreenspoon@garfinkle.com
For Defendant, Respondent. Responding Party:
Name of Person Appearing Name of Party Contact Info
Soumya Sanyal Dosanjh Care Inc Soumya@saachilaw.com
For Other. Self-Represented:
Name of Person Appearing Name of Party Contact Info
Bryan Gelman Proposed Receiver Office bgelman@albertgelman.com

Chris Rowe Proposed Receiver Office crowe@albertgelman.com
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ENDORSEMENT OF JUSTICE STEELE: 63

[1] TD Bank (the “Bank”) seeks the appointment of a receiver over all of the assets and property of Dosanjh
Care Inc.

[2] The parties were before me on May 1, 2025. At that time, the debtor sought a three-month
adjournment. | granted a one-month adjournment.

[3] The respondent requested a further adjournment today to seek the license. The Bank opposed the
adjournment request given the history of this matter.

[4] Having considered the submissions of the parties, | declined the respondent’s request for a further
adjournment.

[5] The parties reappeared before me on May 7, 2025, because the respondent had not been able to secure
appropriate insurance for the property. At that time, the parties consented to an interim receivership order,
which gave the receiver the power to secure the insurance.

[6] The respondent is indebted to the Bank under a credit facility made available under the terms of a Loan
Agreement dated October 14, 2022. The respondent defaulted under the terms of the Loan Agreement in or
about June 2024. Demand Letters and Notice of Intention to Enforce Security were served July 12, 2024.

[7] The respondent asked the Bank to forbear enforcement and a Forbearance Agreement was entered into
on or about August 14, 2024 (the “Forbearance Agreement”).

[8] The Debtor previously operated as a care home facility under the Community Homes for Opportunity
Program. The operation was closed in October 2023 due to an order of North Bay Parry Sound District Health
Unit.

9] The Debtor was trying to obtain a retirement residence license, which it has not yet been able to obtain.

[10] The Forbearance Agreement expired in January 2025, and was extended to February 2025. The
Forbearance Termination Date of February 28, 2025, under the Forbearance Agreement, as extended, has now
expired.

[11]  The defaults relied upon by the Bank include failure to maintain the property in good repair and working
condition to carry on the business and failure to operate in compliance with applicable environmental health
and safety laws. The non-operation of the respondents continues. The Bank is concerned that any further
delays would result in a continued deterioration of the property and the security.

[12] As aterm of the Forbearance Agreement, the Borrower consented to an order for the appointment of a
receiver in the event of default.

[13] The only issue before me is whether it is just or convenient to appoint a receiver. As set out at para. 21
of the Bank’s factum, there are a number of factors that Courts have historically considered when determining
whether it is just or convenient to appoint a receiver.





[14] |am satisfied that is just and convenient to appoint a receiver. As noted by the Bank, the security is at
risk and a receiver is needed to take control of the property and to determine the best means to remediate it
to maximize value for the creditors. The GSA and Standard Charge Terms granted by the responden6t4provide
the Bank with the contractual right to appoint a receiver.

[15] There is no evidence that the license the respondent wishes to obtain is forthcoming.

[16] Although the appointment of a receiver is generally an extraordinary remedy, the extraordinary nature
of the remedy is reduced where the applicant is merely seeking to enforce a term of an agreement that was
agreed to by both parties: Elleway Acquisitions Ltd. v. Cruise Professionals Ltd., 2013 ONSC 6866, at para. 27.

[17] | also agree with the Bank’s submission today that the fact that the respondent consented to the
appointment as a term of the Forbearance Agreement is an important factor to be considered. The parties
entered into the Forbearance Agreement in good faith. The Bank upheld its part of the bargain. The respondent
should be required to do the same.

[18] Order attached.

Justice Steele

Date: June 2, 2025





EXHIBIT "B"

This is Exhibit "B" to the Affidavit of Kiranjit Dosanjh sworn/affirmed before me on July 08, 2025
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Court FIIe NO.. oo,

ONTARIO

SUPERIOR COURT OF JUSTICE

BETWEEN:
DOSANJH CARE INC. o/a DOSANJH CARE RESIDENCE  Plaintiff
-AND-
CANADIAN MENTAL HEALTH ASSOCIATION - NORTH BAY &
DISTRICT Defendant
STATEMENT OF CLAIM
TO THE DEFENDANT:

A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU BY THE PLAINTIFFS. The

claim made against you is set out in the following pages.

IF YOU WISH TO DEFEND THIS PROCEEDING, you or an Ontario lawyer acting for you must
prepare a statement of defence in Form 18A prescribed by the Rules of Civil Procedure, serve it on the
Plaintiff’s lawyer or, where the Plaintiff does not have a lawyer, serve it on the Plaintiff, and file it, with
proof of service in this court office, WITHIN TWENTY DAYS after this Statement of Claim is served on

you, if you are served in Ontario.

If you are served in another province or territory of Canada or in the United States of America, the
period for serving and filing your Statement of Defence is forty days. If you are served outside Canada

and the United States of America, the period is sixty days.
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Instead of serving and filing a statement of defence, you may serve and file a notice of intent to defend
67
in Form 18B prescribed by the Rules of Civil Procedure. This will entitle you to ten more days within

which to serve and file your statement of defence.

IF YOU FAIL TO DEFEND THIS PROCEEDING, JUDGMENT MAY BE GIVEN AGAINST YOU
IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. IF YOU WISH TO DEFEND
THIS PROCEEDING BUT ARE UNABLE TO PAY LEGAL FEES, LEGAL AID MAY BE

AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL AID OFFICE.

IF YOU PAY THE PLAINTIFF’S CLAIM, and $500.00 for costs, within the time for serving and
filing your statement of defence you may move to have this proceeding dismissed by the court. If you
believe the amount claimed for costs is excessive, you may pay the plaintiff’s claim and for costs and

have the costs assessed by the court.

TAKE NOTICE: THIS ACTION WILL AUTOMATICALLY BE DISMISSED if it has not been set
down for trial or terminated by any means within five years after the action was commenced unless

otherwise ordered by the court.

Date: April 10, 2025 Issued by.....ccovveeiienenns Local Registrar

Address of court office: North Bay Courthouse

360 Plouffe Street
North Bay, Ontario P1B 9L5
TO

1. Canadian Mental Health Association — North Bay & District
Attn.: Mary Davis
147 Mclntyre St W,
North Bay, ONP1B 2Y6
Phone: (705) 476-4088

April 10, 2025 SAACHI LAW OFFICE PC
Barristers & Solicitors
35 Greenfield Ave. Unit 2204
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Soumya Roop Sanyal (#85678A)
soumya@saachilaw.com

Tel.: (416)856-4837

Heena Rohra (#85667K)
heena@saachilaw.com

Tel: (416)856-4573

Lawyer for the Plaintiff,

Dosanjh Care Inc.
A. CLAIM AND ORDER SOUGHT

1. The plaintiff submits that the defendant is in breach of contract. The defendant failed to abide by
Community Homes for Opportunity Transfer Payment Agreement (the “Agreement”), an adhesion
agreement entered into by the parties. The defendant has summarily issued a notice of termination
dated November 1, 2023, based on an unconscionable termination clause contained within the

Agreement. In this regard, the plaintiff claims against the defendant as follows:

a. A declaration that the defendant has breached its contractual obligations to the plaintiff;

b. General Damages for loss of business in the amount of $3,200,000.00 (three million two
hundred thousand dollars);

c. Special damages in a sum to be disclosed before trial,

d. Aggravated and exemplary damages in the amount of $200,000.00 (two hundred
thousand dollars);

e. Pre- and post-judgment interest pursuant to sections 128 and 129 of the Court of Justice
Act, R.S.0. 1990, c. C-43;

f. The legal costs of action on a substantial indemnity basis; together with Harmonized
Sales Tax payable pursuant to the Excise Act; and

g. Any another relief that this Honourable Court deems just.

B. PARTIES
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2. The plaintiff, Dosanjh Care Inc. o/a Dosanjh Care Residence ("Dosanjh"), is a corporation duly
incorporated under the laws of Ontario. Dosanjh, which was previously called Eide’s Horflge has
operated for approximately thirty — five (35) years as a Home for Special Care (“HSC”), under the
licensure and authority of the Minister of Health and Long-Term Care, and governed by the Homes
for Special Care Act, R.S.0. 1990, c. H.12. In 2022, Eide’s Home and other HSCs were transitioned
to a Community Home for Opportunity (“CHQO”), with the defendant serving as the oversight agency.

Notably, Dosanjh is one of the very few CHO in the North Bay & District area, operated by a visible

minority, providing housing for a maximum of forty (40) residents with special needs.

3. The defendant, Canadian Mental Health Association — North Bay & District (“CMHA”) is a is a
registered charity existing under the laws of Canada. CMHA serves as the oversight agency for all
CHOs in North Bay & District, including Dosanjh. On September 1, 2022, CMHA entered into the
adhesion Agreement with the prior owners of the facility, which contained an unconscionable
termination clause. On November 1, 2023, in contravention of the terms of the Agreement, CMHA
issued a Notice of Termination. CMHA was materially involved in the negotiation of the adhesion
Agreement with the plaintiff, leading to the resultant breach of the Agreement. Throughout the relevant
period, CMHA actively participated in, facilitated, and exercised control over its impugned conduct,
thereby rendering CMHA liable to the plaintiff for non-liquidated damages arising from breach of
contract, as well as for causing stress, anxiety, shock, and mental trauma to the plaintiff and its
residents. The actions of the defendant have also necessitated the relocation of thirty-nine (39)

individuals with special needs, who have resided at Dosanjh for an extended duration.

C. BACKGROUND

4. The present claim emanates from a Notice of Termination (“Notice”) dated November 1, 2023, issued
by the defendant to the plaintiff, pursuant to section 12.2(g) of the Agreement for events of a default.

Through the Notice, the defendant had suspended the payment of funds beginning as of October 28,
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2023; sought to terminate the Agreement by providing a notice period of ninety (90) days.
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Furthermore, the Notice indicates that all current residents of Dosanjh are to be relocated to alternative

accommodations.

5. Dosanjh, previously called Eide’s Home has been a family-owned small business and a community
landmark for over thirty — five (35) plus years in the town of Powassan, Ontario, providing housing
and care to individuals with mental health and housing needs. It is owned by Kiranjit Dosanjh (“Ms.
Dosanjh”), the Director of the Plaintiff corporation, and is one of the very few CHO in North Bay &
District owned and operated by a visible minority. Ms. Dosanjh is a Registered Nurse (RN) with
specialization in mental health and has been successfully operating a similar Community Home for
Opportunity (CHO) in a different region for over six (6) years. She owns and operates another CHO
Home, which also operates under the oversight of CMHA in another jurisdiction, which has
consistently received accolades for its high standards of care, cleanliness, and resident satisfaction,

and is considered one of the best CHO Homes in the Durham Region.

6. For thirty — five (35) years, Eide’s Home previously operated as an HSC under the licensure and
authority of the Minister of Health and Long-Term Care, governed by the Homes for Special Care

Act, R.S.0. 1990, c. H.12.

7.In 2022, Eide’s Home and other HSCs were transitioned to a Community Home for Opportunity
(“CHQO”), with the administration of a maximum of forty (40) beds at the facility being transferred to
the defendant as the oversight agency by way of the Agreement dated September 1, 2022. It is pertinent
to note that the defendant was newly appointed to oversee the CHO program and required time to

familiarize itself with its responsibilities regarding transitioned CHOs like the plaintiff.

8. Dosanjh Care Inc. under the stewardship of Ms. Dosanjh purchased the Eide’s Home on January 13,

2023 and renamed it as Dosanjh Care Residence, at which time it was already designated as a CHO.
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9. On or about September 28, 2023, the Defendant sent an email to the Plaintiff regarding an alleged
incident in which the facility’s cook was observed yelling at a couple of residents in the dinin7g1 area.
The Defendant also raised concerns regarding the organization and management of the medication
room, which they claimed was in a state of disorder. In response, the Plaintiff communicated its own

concerns regarding the Defendant’s staff’s handling of the medication cart, specifically highlighting

deficiencies in their procedures.

10. In or about October 2023, the Defendant reiterated its concerns regarding the handling of the
medication cart. At that time, this matter was actively being addressed through the ongoing
cooperation of both parties, as it was a shared responsibility—given that the Defendant’s nursing staff

was responsible for the administration and distribution of medications to residents.

11. Several residents of the facility were smokers, and the Plaintiff had issued multiple written warnings
to individual residents regarding violations of the facility’s smoking policy. On October 5, 2023, at
approximately noon, a minor fire incident occurred due to a resident’s failure to adhere to smoking
regulations. The Plaintiff promptly informed the Defendant of this incident, following which the
Defendant acknowledged the issue and assured the Plaintiff that its nursing staff would take
appropriate steps to educate and inform residents about the dangers associated with smoking

violations.

12. The Plaintiff continued to raise concerns about persistent violations of the facility’s smoking policy
by certain residents. The Defendant, in response, advised the Plaintiff to take enforcement measures,
including the termination of residency for non-compliant residents, to ensure compliance. By
providing such guidance, the Defendant implicitly acknowledged that addressing the smoking issue
was beyond the unilateral authority of the Plaintiff and required the Defendant’s cooperation and

intervention.
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13. On October 17, 2023, two nursing staff/social workers affiliated with North Bay Hospital visited the
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facility. During their visit, they recorded positive observations in the facility’s visitor register. One of

the workers, Cheryl Brotherson, specifically noted: “The home is very clean, well-organized, and staff

are very helpful. The environment is quite welcoming, and it seems the residents are happy to live

here.”

14. On October 23, 2023, the Defendant directed the North Bay Parry Sound District Health Unit (the
“Health Unit”) to conduct an inspection of the facility. This request for inspection was strategically
timed, as the Defendant was aware that Ms. Dosanjh, a key representative of the Plaintiff, was on
vacation and, therefore, unavailable to oversee the inspection. The inspection was carried out by the
Health Unit, led by Public Health Officer Melissa Watson (“Ms. Watson”). Notably, no food inspector

was included as part of the inspection team.

15. Despite the absence of a food inspector, the Health Unit identified certain infractions, including but
not limited to the alleged failure to provide food receipts or invoices. Based on these findings, the
Health Unit issued a “Conditional Pass” hazard rating to the facility. It is pertinent to note that the

facility had successfully passed all prior inspections without issue.

16. Due to Ms. Dosanjh’s temporary unavailability during her vacation, the Defendant did not make any
direct attempts to contact her regarding the inspection results. However, all other facility staff
remained present, and any necessary communication could have been relayed through them.
Notwithstanding this, on October 26, 2023, the Defendant made a unilateral decision to relocate all
residents from the facility. Despite the express language in the governing Agreement emphasizing that
the residents are central to the relationship between the parties, the Defendant treated them as chattels,
disregarding their autonomy and right to meaningful participation in the decision-making process. The
residents were not consulted before the relocation decision was made, and their concerns were

effectively dismissed as irrelevant by the Defendant.





Electronically issued / Délivré par voie électronigue : 11-Apr-2025 Court File No./N° du dossier du greffe : CV-25-00000073-0000
North Bay Superior Court of Justice / Cour superieure de justice

17. Subsequently, on November 1, 2023, CMHA issued a Notice to the plaintiff, thereby terminating the
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Agreement pursuant to section 12.2 of the Agreement:

12.2 Consequences of Events of Default and Corrective Action. If an Event of Default
occurs, the Community Agency may take, at any time, without liability, penalty or costs to

the Community Agency, one or more of the following actions:

(a) initiate any action the Community Agency considers necessary in order to facilitate the

successful continuation or completion of the Program;

(b) provide the Recipient with an opportunity to remedy the Event of Default;

(c) suspend the payment of Funds for such period as the Community Agency determines

appropriate;

(d) reduce the amount of the Funds;

(e) cancel all further instalments of Funds;

(f) demand the repayment of an amount equal to any Funds the Recipient used, but did not

use in accordance with the Agreement;

(g) upon giving Notice to the Recipient, terminate the Agreement; and

(h) Arrange alternate housing for Tenants and assist in the transitioning of Tenants to new

housing.

18. In response to the “Conditional Pass” hazard rating issued by the Health Unit, the Plaintiff promptly
requested a reinspection. This reinspection was conducted on November 20, 2023, and resulted in the

facility receiving a “Pass” rating, confirming that any previously identified issues had been rectified.
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19. Despite the Plaintiff’s proactive measures to address concerns and mitigate any potential deficiencies,
the Defendant persisted in pursuing a baseless and procedurally flawed termination proces7s4. The
facility’s residents, all of whom are at-risk individuals, expressed significant distress and fear
regarding their forced relocation. Multiple residents attempted to contact the Defendant to voice their
concerns; however, the Defendant obstructed their efforts, asserting that they lacked locus standi in

the proceedings and were therefore not entitled to participate in discussions regarding their own

residency status.

ADHESION CONTRACT

20. The contractual relationship between the plaintiff and the defendant is delineated in the Agreement.
For the purposes of this claim and all relevant proceedings, the Agreement, along with the Notice, and
all communications (including emails, mail, messages, etc.) exchanged between the plaintiff and the
defendant and its agents, as well as interactions with the residents, shall collectively constitute the

entire scope of the contract (collectively the “Contract”).

21. The Plaintiff originally operated as an HSC, but was coerced into entering the Agreement when, in
2022, the Plaintiff and other HSCs were transitioned to a CHO, with the Defendant acting as the
oversight agency. The Plaintiff had no viable alternative but to enter into the Agreement to continue
operating as a care home, as failure to do so would have resulted in the loss of a long-standing business
that had been in operation for thirty-five (35) years—a business which Ms. Dosanjh had acquired and
had only been running for nine (9) months at the time. Ms. Dosanjh had no power to negotiate or
modify the Agreement, rendering her position untenable. A serious issue arises as to whether Ms.
Dosanjh was forced into an improvident bargain. This is particularly evident as a business which was
operating successfully for over thirty — five (35) years, is now being forced to shut down on 90 days’

notice.
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22. Therefore, while the Plaintiff may rely on the Agreement to protect its rights, it is not bound by the
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unconscionable termination clause contained therein. The termination clause is void due to

unconscionability, as it unfairly alters the rights, liabilities, or legal positions of the parties beyond

what was originally agreed upon, introduces uncertainty into previously established terms, and

prejudices the Plaintiff by imposing an unfair and oppressive contractual burden.

BREACH OF CONTRACT

23. The Defendant has alleged an Event of Default pursuant to section 12.1 of the Agreement and has
consequently terminated the Agreement with the Plaintiff. It is important to note that a temporary
hazard rating of "Conditional Pass" following an inspection does not satisfy the criteria for an Event
of Default under section 12.1 of the Agreement. Furthermore, the minor issues cited in the inspection

were promptly addressed, leading to a revised "Pass" rating upon reinspection within one month.

24. Section 12.2 of the Agreement provides the Defendant with multiple remedial options upon the
occurrence of an Event of Default. Despite having several conciliatory measures at its disposal, such
as affording the Plaintiff an opportunity to remedy the alleged default, the Defendant elected to
terminate the Agreement pursuant to section 12.2(g). The issuance of the termination notice on
November 1, 2023, was executed in contravention of section 12 of the Agreement, as it failed to adhere

to the contractual processes designed to ensure fairness and procedural integrity.

25. While the Agreement permits termination with notice, the termination letter issued by the Defendant
failed to provide the Plaintiff with any opportunity to rectify the alleged Event of Default or to invoke
the dispute resolution mechanism outlined in section 13. This raises significant concerns regarding the
transparency and fairness of the Defendant’s decision-making process. By failing to afford the Plaintiff
an opportunity to address any purported breaches, the Defendant has materially breached the
Agreement. The lack of communication from the Defendant regarding any concerns that could

potentially lead to premature termination deprived the Plaintiff of a fair and reasonable opportunity to
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remedy any alleged issues. This conduct is inconsistent with the principles of good faith and fair
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dealing, which are fundamental to contractual relationships. The Defendant has demonstrably failed

to uphold transparency and procedural fairness in its actions.

26. The Plaintiff asserts that there have been no "repeated failures... to meet the minimum required CHO
standards," as alleged by the Defendant. The Defendant’s actions constitute a breach of section 12.1
of the Agreement, as it failed to conduct a thorough and objective assessment of any alleged breaches
before proceeding with termination. Specifically, the Defendant neglected to provide clear evidence
or areasoned justification for its claim that an Event of Default had occurred. The Defendant’s reliance
on an unsupported and procedurally flawed assertion of default constitutes a fundamental breach of

the Agreement and has caused the Plaintiff significant and irreparable harm.

27. Additionally, the defendant failed to afford the plaintiff the opportunity to remedy any purported Event
of Default, contrary to clause 12.2(b) of the Agreement. Despite the establishment of a Compliance
Plan with a deadline of November 1, 2024, the defendant took actions that effectively precluded the
plaintiff from fully implementing this plan. By neglecting to communicate any new requirements that
would lead to the cancellation of the Agreement and subsequent funding or licenses, CMHA deprived
Dosanjh of the opportunity to remedy any issues prior to the imposition of drastic measures. The
defendant's failure to engage the plaintiff in good faith discussions and communicate openly
constituted an unconscionable failure to provide the plaintiff with a chance to remedy any purported

breaches prior to termination.

28. Clause 8.1 of the Agreement delineates the indemnification obligations of the plaintiff, wherein the
plaintiff covenants to indemnify and hold harmless the defendant, among others, from any liabilities,
costs, damages, and expenses arising out of or in connection with the program. However, the defendant
has failed to fulfil its reciprocal obligations under the Agreement, particularly regarding the

defendant's duty to act in good faith and refrain from imposing unreasonable demands on the plaintiff,
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which should have encompassed fair and reasonable terms of cooperation. Notwithstanding the
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plaintiff’s adherence to the Compliance Plan and ongoing collaborative efforts, the defendant

unilaterally terminated the Agreement.

29. By disregarding these good-faith efforts and imposing conditions detrimental to the plaintiff’s
sustainability, the defendant’s actions have not only jeopardized the financial stability of the plaintiff
but have also impaired its capacity to provide the essential services mandated by the Program. The
premature issuance of the termination notice undermined the cooperation anticipated under Clause 8.4
and failed to uphold the plaintiff's indemnity rights as articulated in Clause 8.1, ultimately

compromising the viability of the plaintiff and the welfare of its vulnerable residents.

30. Accordingly, the defendant's actions constitute a breach of Clauses 8.1 and 8.4 of the Agreement, as
the defendant has failed to honour its obligations by imposing unsustainable conditions, neglecting
reasonable collaboration, and directly jeopardizing the plaintiff's continued operation, thereby
detrimentally affecting the Program's intended beneficiaries. The Agreement explicitly provides that
indemnification shall not apply in instances where the liability, costs, or damages arise from the
negligence or wilful misconduct of the defendant. The plaintiff contends that the defendant, through
its actions, including directives issued under the current interim leadership, has engaged in overreach,
negligence, and potential wilful misconduct. These actions have directly resulted in significant
financial losses for the plaintiff and have exposed the plaintiff to liabilities and substantial costs, in
addition to anticipated future costs, as the plaintiff navigates the wind-down of its operations, which

have been adversely affected by the wrongful conduct of the defendant.

31. The defendant has breached its obligations under Clause 13.1 of the Agreement by failing to engage
in a cooperative dispute resolution process as mandated by the Agreement. The plaintiff has made
multiple attempts to initiate discussions with the defendant to amicably resolve the ongoing issues,

specifically by involving the Ontario Homes for Special Needs Association (“OHSNA”). However,
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the defendant's uncooperative stance has obstructed meaningful dialogue, thereby violating the spirit
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of collaboration required under the Agreement. This lack of cooperation not only undermines the

contractual relationship but also deprives the plaintiff of the opportunity to effectively address and

remedy the grievances, which contradicts the intent of the Agreement to promote resolution through

collaboration.

32. Furthermore, the defendant has failed to adhere to the procedural steps outlined regarding dispute
resolution. In instances where the parties are unable to resolve disputes through mutual efforts, the
Agreement explicitly stipulates that the executive director/CEO of the defendant and the plaintiff may
jointly write to the “Manager of Housing Forensic Mental Health and Community Services at the
Ministry of Health” for assistance. Despite the plaintiff's clear intent to follow this process, the
defendant has not only refused to participate in a joint letter but has also neglected to provide the
necessary cooperation for resolving the dispute through the Ministry of Health. This refusal to engage
in the prescribed dispute resolution process has exacerbated the situation, leaving the plaintiff without

a viable pathway to address its concerns and effectively remedy any alleged deficiencies.

DISPLACEMENT OF INCAPACITATED RESIDENTS

33. The defendant has failed to consider the best interests of the residents currently housed at the facility.
The defendant has a duty of care to the vulnerable residents under its mandate to ensure their well-
being. The decision to relocate the residents without adequately considering the mental health

consequences could be interpreted as a failure to fulfil this duty.

34. The Human Rights Code, R.S.0. 1990, c. H.19, provides protections for residents in facilities such as
that of the plaintiff. The forced relocation of vulnerable residents, particularly those with mental health
issues, could potentially infringe upon their right to adequate housing. The defendant’s actions are
inconsistent with the spirit and purpose of Ontario’s housing and health care programs, which

prioritize stability and well-being for marginalized groups.
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35. The termination raises significant concerns regarding the mental health and well-being of the residents,
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as their relocation may induce considerable disruption to their lives and adversely affect their health.

36. The closure of the plaintift’s facility would eliminate a critical housing resource in Powassan, thereby
contributing to an ongoing housing crisis in the area, particularly impacting individuals with mental

health conditions.

37. The relocation process could be prolonged due to the scarcity of available CHO homes, further

exacerbating the housing shortage and negatively affecting the residents.

LOSS OF BUSINESS AND GENERAL DAMAGES

38. The plaintiff has suffered and will continue to suffer significant financial losses as a direct result of
the defendant's breach of the Agreement and the subsequent issuance of the Notice. The abrupt
termination of the Agreement, executed without providing a valid reason or adhering to the required
procedures, has disrupted the operational stability of the plaintiff. Consequently, the plaintiff’s
business has been unceremonious closed which imposed unanticipated financial strain upon the
plaintiff. The impact of this termination has diminished the plaintiff's revenue stream and has resulted
in complete closure of the business and the facility leading to a total loss of the investment made by
the plaintiff. The plaintiff seeks unliquidated damages for these losses, including lost profits,
additional expenses incurred due to the sudden cessation of funding, and any foreseeable losses

stemming from this breach, amounting to damages that are both quantifiable and substantial.

39. In addition to the direct financial implications, the plaintiff has also suffered reputational harm due to
the defendant’s actions. The termination of the Agreement without proper justification or the
opportunity for the plaintiff to remedy alleged defaults has raised concerns among stakeholders,
residents, and the broader community regarding the viability of the facility. The plaintiff's reputation,

which is crucial for securing future funding and maintaining partnerships, has been adversely affected,
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resulting in diminished trust from current and prospective clients. The plaintiff asserts that these
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reputational damages, combined with the economic losses incurred, warrant significant general

damages to restore the plaintiff's standing and mitigate the long-term effects of the defendant's breach.

MORAL AND AGGRAVATED DAMAGES

40. The conduct of the defendant in coercing the plaintiff to enter into an adhesion agreement,
subsequently breaching the Agreement, and terminating it—thereby leading to the eventual closure of
the plaintiff’s facility and the displacement of thirty - eight (38) incapacitated individuals—is highly
egregious and has caused significant mental stress and anxiety. The termination of the Agreement has
not only jeopardized the operational integrity of the facility but has also instigated considerable anxiety
and uncertainty among its residents. The abrupt decision to terminate funding, without providing an
opportunity for remediation or clear communication, has fostered a pervasive atmosphere of fear and
instability. This situation has been further exacerbated by the impending possibility of relocating
residents, which can have devastating psychological effects on individuals already vulnerable due to
their circumstances. The moral damages sustained extend beyond mere financial loss; they encompass
the emotional turmoil inflicted upon residents who face disruption in their living environment and the
anxiety stemming from uncertainty about their future. Without limiting the generality of the foregoing,
the plaintiff continues to suffer anxiety, depression, and psychological conditions arising from the

unlawful conduct of the defendants.

41. The potential relocation of residents due to the defendant’s actions could severely impact their mental
and emotional well-being. Many residents of the plaintiff’s facility have established routines, social
connections, and support systems within the community, all of which are jeopardized by the threat of
displacement. The prospect of moving to a new facility can evoke feelings of insecurity, loss, and
trauma, particularly for those who have faced significant life challenges. The defendant's failure to act

in accordance with the provisions of the Agreement has not only caused financial harm but also
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inflicted moral injuries on the residents and their families, who now face upheaval and uncertainty.
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By reason of the facts set out herein, and particularly the egregious and contemptuous conduct of the

defendants, the plaintiff claims exemplary, aggravated, and moral damages for the defendants' breach,

bad faith, and unfair dealing practices.
Statutes

42. Homes for Special Care Act, R.S.0. 1990, c. H.12, as amended, Human Rights Code, R.S.0. 1990, c.

H.19. as amended, Courts of Justice Act, R.S.0 1990, c. C. 43

43. The Plaintiff proposes that this matter be tried in North Bay, Ontario as that is where the cause of

action primarily took place.
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EXHIBIT "C"

This is Exhibit "C" to the Affidavit of Kiranjit Dosanjh sworn/affirmed before me on July 08, 2025

COMMISSIONER FOR TAKING AFFIDAVITS





Ontario Court of Appeal Court File No.84
Court File No. CV-25-00740567-00CL

COURT OF APPEAL FOR ONTARIO

BETWEEN:
DOSANJH CARE INC. Appellant (Defendant)
-AND-
THE TORONTO DOMINION BANK Respondent (Plaintiff)
NOTICE OF APPEAL

TAKE NOTICE that the Appellant, Dosanjh Care Inc. appeals to the Court of Appeal from
the Order of the Honourable Justice J. Steele dated June 2, 2025 (the "Order"), to be heard as

directed by the Registrar.

THE APPELLANT REQUESTS:

(a) An Order setting aside the Order of the Honourable Justice J. Steele, dated June 2, 2025 (the
“Order”), appointing Albert Gelman Inc. (“AGI”) as receiver, without security, over all of the
assets, undertakings, and properties of the Appellant, acquired for, or used in relation to, the
business carried on by the Appellant, including all proceeds thereof (collectively, the “Property”),
which includes, without limitation, the real property municipally known as 532 Main Street,
Powassan, Ontario;

(b) Costs of this motion; and

(c) Such further and other Relief as this Honourable Court may seem just.

THE GROUNDS FOR THE APPEAL ARE:
a) Section 193(c) of the Bankruptcy and Insolvency Act, RSC, 1985, c. B-3;

b) Section 13 of the Companies' Creditors Arrangement Act, R.S.C 1985, c. C-36;





I

c)

d)

g)

h)

Overview
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On June 2, 2025, the Respondent obtained an Order appointing AGI as receiver over the
Appellant’s assets and Property.
On June 12, 2025, the Appellant received the Receiver’s Notice and Statement under subsections
245(1) and 246(1) of the Bankruptcy and Insolvency Act, RSC , 1985, c. B-3.
There appears to be good reason to doubt the correctness of the Order as the learned judge erred
in concluding that it was “just and convenient” to appoint a receiver in the circumstances.
While acknowledging that the appointment of a receiver is an extraordinary remedy, the learned
judge failed to consider the disproportionate consequences of the receivership, namely, the
significant diminution in the value of the Property which would result in a substantial shortfall,
ultimately exposing the Appellant’s sole director to personal liability for the deficiency.
The receivership was premised on alleged defaults under a Forbearance Agreement dated August
14, 2024 (the “Forbearance Agreement”). The learned judge failed to assess the context in which
the Agreement—a standard form adhesion contract unilaterally drafted by the Respondent—was
entered into, nor did the Court properly apply the doctrine of contra proferentem to resolve any
ambiguity in the Agreement’s terms in favour of the Appellant.
The learned judge erred in finding that the Appellant was in default. At all material times, the
Appellant made timely payments under the Forbearance Agreement. The alleged defaults cited by
the Respondent pertain instead to non-monetary obligations, namely, to maintain the Property in
good repair and to operate in compliance with environmental, health and safety laws.
These alleged defaults arose due to circumstances outside the Appellant’s control. In October
2023, the Canadian Mental Health Association — North Bay (CMHA), which governs the
Community Homes for Opportunity (CHO) program, unilaterally and unlawfully rescinded the
Appellant’s licence to operate the CHO facility at the Property. The Appellant has initiated legal

proceedings against CMHA and is actively engaged in negotiations to reinstate the licence.





3

k)

D

The learned judge failed to consider that the Property’s value is intrinsically linked to its CHO
designation. The fair market value of the Property as a functioning CHO facility—calculat:fl ona
per-bed basis—far exceeds its value as mere real estate. A forced sale under receivership would
severely impair its realizable value, potentially returning less than 25% of its business value.
Given that the Appellant has remained current on all monetary obligations under the Forbearance
Agreement, and has been diligently working to restore the CHO licence in order to preserve the
full business value of the Property, the imposition of a receivership at this stage is premature and
counterproductive to both parties’ interests.

Further, the learned judge failed to consider that under the Forbearance Agreement, the Appellant’s
sole director is personally liable for any shortfall. By appointing a receiver and forcing a sale of
the Property at its diminished value, the Order effectively guarantees a deficiency and unjustly

exposes the director to personal liability. The Appellant was not provided with a reasonable

opportunity to avoid this outcome by restoring the business’s full operational status and value.

m) The learned judge failed to consider whether less intrusive remedies—such as enhanced reporting

obligations, supervision, or temporary forbearance—could have addressed the Respondent’s

concerns while preserving the going-concern value of the Property.

STAY OF THE ORDER

n)

p)

It is in the interests of justice to stay the effect of the Order pending the outcome of the Appellant’s
appeal, so as to preserve the status quo and avoid rendering the appeal infructuous;

The Order, by appointing a receiver, effectively bars the Appellant from continuing its negotiations
with the CMHA — North Bay and from taking steps necessary to reinstate its operational licence,
thereby undermining its business recovery efforts.

The Order further restricts the Appellant from actively prosecuting its pending civil action against
CMHA — North Bay, from whom the Appellant seeks damages for the unlawful revocation of its CHO

licence. The Appellant’s ability to litigate its claim is frustrated by the receivership.





q) There is a reasonable prospect that the appeal will be allowed, as the Order raises important legal

a)
b)

c)
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questions concerning the appointment of receivers over healthcare-related residential properties,

and the proper exercise of discretion where such an appointment may irreversibly affect vulnerable
populations and ongoing regulatory disputes.

The appeal raises novel and significant legal issues, including whether the extraordinary remedy
of receivership should be granted in circumstances where (i) the alleged defaults are non-monetary,
(i1) the Appellant is compliant with its financial obligations, and (iii) the receivership obstructs
access to justice by preventing a litigant from prosecuting its legitimate claims in another court.
The Appellant will be irreparably prejudiced by being denied access to the courts in its civil action
against CMHA — North Bay. The Appellant's pending Statement of Claim—filed in good faith and
seeking damages for the improper revocation of its licence—constitutes a significant potential
source of recovery and a material asset. The Order interferes with the Appellant’s ability to pursue

and control that litigation, contrary to the principles of access to justice and procedural fairness.

THE BASIS OF THE APPELLATE COURTS JURISDICTION IS:

Section 193(c) of the Bankruptcy and Insolvency Act, RSC , 1985, c. B-3;
The Order is final.
Leave to appeal is not required under Section 193(c) of the Bankruptcy and Insolvency Act, RSC

, 1985, c. B-3.
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Lucy Silvestre

Si——
From: Soumya Roop Sanyal <soumya@saachilaw.com>
Sent: June 13, 2025 4:05 PM
To: coa.e-file@ontario.ca
Cc: Heena Rohra; Wendy Greenspoon; crowe@albertgelman.com; Alexander Hora
Subject: Re: Filing — Notice of Appeal in The Toronto Dominion Bank v. Dosanjh Care Inc.
Attachments: 06132025 Notice of Appeal against receivership order.pdf; TD Bank vs Dosanjh Care Inc

CV-25-740567 - Endorsement 02JUN2025.pdf; MPMR 13JUN2025.pdf

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you recognize the
sender and know the content is safe.

Good Afternoon,

We have been advised by counsel for the Respondents to clarify the filing materials due to multiple
submission emails.

Please note that two emails were sent—one containing the Notice of Motion and one without. For clarity
and accuracy, kindly treat this email as the correct and final filing.

For filing and service purposes, we are submitting the following documents:

Motion Record to Extend Time for Appeal
Notice of Appeal;
Order of the Honourable Justice , dated June 2, 2025.

We request that you confirm receipt and provide filing confirmation at your earliest convenience.

Thank You. Kind Regards.
Soumya Roop Sanyal
Barrister & Solicitor

Saachi Law Office PC

4711 Yonge St., Unit 10053
Toronto ON M2N 6K8

Cell: (416) 856-4837

Email: soumya@saachilaw.com
Website: www.saachilaw.com

Confidentiality Notice:

The information contained in this transmission is privileged, confidential and intended only for the use of the individual or entity to
whom it is addressed. If you are not the intended recipient, you are hereby notified that any distribution, copying, disclosure or taking
of any action with respect to or in reliance on the contents of this transmission is strictly prohibited and review by any individual other
than the intended recipient shall not constitute waiver of privilege. If you have received this transmission in error, please notify us
immediately and return the original transmission to our office.

On Fri, Jun 13, 2025 at 2:39 PM Soumya Roop Sanyal <soumya@saachilaw.com> wrote:
Good Afternoon,






We act for the Appellant, Dosanjh Care Inc., in the above-captioned matter. Please find attached the
Notice of Appeal from the Order of the Honourable Justice of the Superior Court of Justice (Ontario),
dated June 2, 2025. 9

For filing and service purposes, we are submitting the following documents:

1. Notice of Motion for Extend Time for Appeal
2. Notice of Appeal;
3. Order of the Honourable Justice , dated June 2, 2025.

We request that you confirm receipt and provide filing confirmation at your earliest convenience.

This email also constitutes service of the above documents on the following counsel of record:

All counsel have been copied on this correspondence, and service has been effected via email
today, June 13, 2025, at 01:20 AM.

Thank You. Kind Regards.
Soumya Roop Sanyal
Barrister & Solicitor

Saachi Law Office PC

4711 Yonge St., Unit 10053
Toronto ON M2N 6K8

Cell: (416) 856-4837

Email: soumya@saachilaw.com
Website: www.saachilaw.com

Confidentiality Notice:

The information contained in this transmission is privileged, confidential and intended only for the use of the individual or entity to
whom it is addressed. If you are not the intended recipient, you are hereby notified that any distribution, copying, disclosure or taking
of any action with respect to or in reliance on the contents of this transmission is strictly prohibited and review by any individual other
than the intended recipient shall not constitute waiver of privilege. If you have received this transmission in error, please notify us
immediately and return the original transmission to our office.
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PART I - NATURE OF THE MOTION

1. The Respondent, The Toronto Dominion Bank (the “Respondent” or the “Lender”),

brings this motion to seek direction as to:

@ the appeal of the June 2, 2025 Order of the Honourable Madam Justice Steele (the
“Receivership Order”), by Dosanjh Care Inc.’s (the “Appellant” or the
“Borrower”) Notice of Appeal, Court File No. COA-25-CV-1005, served June 13,

2025.

2. The Lender submits that this Court should declare that:

(a) the purported appeal was out of time pursuant to the Bankruptcy and Insolvency Act?

((GBIA,’);

(b) the Appellant did properly seek or obtain leave to appeal pursuant to section 31(2) of
the Bankruptcy and Insolvency General Rules ? (the “BIA Rules™), as the appeal falls under

section 193(e) of the BIA;

3. In the alternative, in the event that this Honourable Court permits the appeal to proceed,
the Lender requests an Order requiring the Appellants to post security for costs of the

appeal on terms, failing which the appeals shall be dismissed with costs.

! Bankruptcy and Insolvency Act, RSC, 1985, ¢ B-3 [BIA].
2 Bankruptcy and Insolvency General Rules, CRC, ¢ 368 [BIA Rules].



https://laws-lois.justice.gc.ca/eng/acts/B-3/section-136.html?txthl=priority

https://laws-lois.justice.gc.ca/eng/regulations/C.R.C.,_c._368/page-1.html



10.

PART Il - SUMMARY OF THE FACTS

The Receivership Order appealed from was made by the Honourable Madam Justice Steele
on June 2, 2025 pursuant to s. 243 of the Bankruptcy and Insolvency Act (BIA) and s. 101
of the Courts of Justice Act (CJA). The Appellant required leave to appeal the Receivership

Order pursuant to the BIA. It did not seek or obtain leave.

The Appellant previously operated as a care home facility. The facility was closed in

October 2023 due to an order of North Bay Parry Sound District Health Unit.

The Appellant defaulted under the terms of its loan agreement with the Lender in or about
June 2024. Demand Letters and Notice of Intention to Enforce Security were served July

12, 2024.

The Appellant and the Lender agreed to enter into a Forbearance Agreement on or about

August 14, 2024.

The Forbearance Agreement expired in January 2025, and was extended to February 2025.

It expired again.

The parties have already waited through an adjournment period of one month from May to

June 2025 of the original application.

As a term of the Forbearance Agreement, the Borrower consented to an order for the

appointment of a receiver in the event of default.





11.  As such, the Appellant required leave to appeal the Receivership Order pursuant to s.

133(a) of the Courts of Justice Act. It did not seek or obtain leave.

12. The Receiver has taken minimal steps since its appointment, such as insuring the property,

but has refrained from commencing sale procedures pending the outcome of this motion.

13.  The Lender is concerned that any further delays would result in a continued deterioration

of the property and the security.

PART 111 AND IV ISSUES AND LEGAL POSITION

(i) The Appeals are Out of Time

14.  The Receivership Order was issued pursuant to section 243 of the BIA and section 101 of

the CJA.

15. Pursuant to the principles of paramountcy, the BIA appeal provisions govern the appeal,
not the timelines in Rules of Civil Procedure or the CJA. This point has been confirmed in

numerous decisions of this Honourable Court.?

16.  The BIA General Rules require that appeals be filed within 10 days of the making of the
order appealed from. In this case, the Receivership Order was signed on June 2, 2025. The
Appellant did not serve its Notice of Appeal until June 13, 2025, 11 days after the order

was made. The Appellant missed the deadline to appeal.

3 See e.g., KingSett Mortgage Corporation v 30 Roe Investments Corp, 2022 ONCA 479, at

para. 16; North House Foods Ltd (Re), 2025 ONCA 563, at para. 19 [North House]; Third Eye Capital Corporation
v Ressources Dianor Inc./Dianor Resources Inc, 2019 ONCA 508, at paras.

127-131.




https://canlii.ca/t/jpw59

https://canlii.ca/t/jpw59#par16

https://canlii.ca/t/kdknr

https://canlii.ca/t/kdknr#par19

https://canlii.ca/t/j12dh

https://canlii.ca/t/j12dh#par127

https://canlii.ca/t/j12dh#par127



17.

In all of the circumstances, the justice of this case does not require that an extension of
time be granted.* There is no evidence that the Appellant formed any intention to appeal
prior to the expiry of the appeal period— the Appellant did not communicate any intention
to appeal the to the Lender or to the Receiver. There has been no explanation as to the delay

in filing; the appeal has no merit.®

(i1) Leave to Appeal is Required

18.

19.

35. Section 193 of the BIA provides that outside of the circumstances described in

subsection (a)—(d), leave to appeal is required:

Unless otherwise expressly provided, an appeal lies to the Court of Appeal from

any order or decision of a judge of the court in the following cases:

(a) if the point at issue involves future rights;

(b) if the order or decision is likely to affect other cases of a similar
nature in the bankruptcy proceedings;

(©) if the property involved in the appeal exceeds in value ten
thousand dollars;

(d) from the grant of or refusal to grant a discharge if the aggregate
unpaid claims of creditors exceed five hundred dollars; and

®) in any other case by leave of a judge of the Court of Appeale

The only order made on June 2, 2025 by Justice Steele was the appointment of a receiver.

There were no other substantive orders or determinations made in the Order.

4 See Ontario Wealth Management Corporation v. Sica Masonry and General Contracting Ltd.,

2014 ONCA 500 (CanLll), at paras 26-34 [Ontario Wealth].

5 See Ontario Wealth, at para. 26.

5BIA, 5 193.



https://www.canlii.org/en/on/onca/doc/2014/2014onca500/2014onca500.html?resultId=1

https://canlii.ca/t/g7pl5#par26

https://canlii.ca/t/g7pl5#par26

https://laws-lois.justice.gc.ca/eng/acts/B-3/page-29.html#h-28051



20.

21.

22,

23.

24,

Past cases have confirmed that the automatic right of appeal under s.193(c) of the BIA must
be narrowly construed.” This is because nearly every case brought before the court involves
property with a value over $10,000. & Therefore, were this provision to be read literally, an

automatic right to appeal would be granted in nearly every instance.

Given this narrow lens upon which 193(c) is construed, the jurisprudence has confirmed
that a receivership order does not, in itself, bring into play the value of property. Rather, it
is an order through which the court appoints an officer to preserve and monetize those

assets, subject to court approval. °

The points at issue in this appeal do not involve future rights because the future rights of
those with an economic interest in the Debtor (e.g., its creditors) are not engaged. *° The
decision under appeal also does not concern “real disputes” that are likely to affect other

cases of a similar nature in this proceeding.*

Thus, the Appellants have no automatic right of appeal pursuant to sections 193(a)—(d) of

the BIA and require leave to appeal.

Pursuant to section 31(2) of the BIA Rules, if an appeal is brought under section 193(e) of

the BIA, the notice of appeal must include an application for leave to appeal.? The

" Business Development Bank of Canada v. Pine Tree Resorts Inc., 2013 ONCA 282, [Pine Tree], at para 16;
Enroute Imports Inc. (Re), 2016 ONCA 247, at para 5; Ontario Wealth Management Corporation v. Sica Masonry
and General Contracting Ltd., 2014 ONCA 500, [Sica Masonry], at para 41.

8 Pine Tree, supra note 4, at para 17.

% Ibid at para 17.

102403177 Ontario Inc v Bending Lake Iron Group Ltd, 2016 ONCA 225, at para. 25 [240

Ontario].

11240 Ontario, at para. 32.

12 BIA Rules, r. 31(2); BIA, s. 193; see also North House, at para. 34.




https://canlii.ca/t/fx7fp

https://www.canlii.org/en/on/onca/doc/2013/2013onca282/2013onca282.html?resultId=de3458809c4144018b34dbee2fd6544a&searchId=2025-08-21T23:42:35:422/a6bcb4bd0d824c3c8d380af89c516782

https://canlii.ca/t/gp412

https://canlii.ca/t/g7pl5

https://canlii.ca/t/g7pl5

https://canlii.ca/t/fx7fp

https://canlii.ca/t/gp079

https://canlii.ca/t/gp079#par25

https://laws-lois.justice.gc.ca/eng/regulations/C.R.C.%2C_c._368/page-2.html#h-550891

https://laws-lois.justice.gc.ca/eng/acts/B-3/page-29.html#h-28051

https://canlii.ca/t/kdknr#par34



25.

26.

217.

Appellant must bring a motion to a single judge (or in unusual instances to a panel) of this

Court seeking leave to appeal.

The Appellant’s Notices of Appeal do not include any application for leave to appeal, rather
stating that leave was not required pursuant to section 193(c) of the BIA. No motion
seeking leave to appeal has been filed by the Appellant despite various differing versions
of materials having been served including multiple other Notices of Appeal aside the herein

one.

This matter is similar to North House Foods Ltd (Re): (i) neither appellant brought a motion
for leave before a single judge (or panel); (ii) neither notices of appeal included any such
application; (iii) no cross-motions seeking leave were brought; and (iv) the appellant in
North House only sought leave “at the hearing in response to questions from the panel
about whether there was an appeal as of right or whether leave was required”, which is
similar to the expected position of the Debtor in its factum. As found by this Court in North
House: “[t]his is not the appropriate procedure. Rule 31(2) of the BIA Rules is mandatory.

In general, in these circumstances, leave should be refused.”67

Moreover, the purported appeal would not meet the requirements for the exercise of the
Court’s discretion for obtaining leave to appeal under section 193(e) of the BIA, as outlined
by this Court in Business Development Bank of Canada v Pine Tree Resorts Inc: (a) raises
an issue that is of general importance to the practice of bankruptcy/insolvency matters or

to the administration of justice as a whole, and is one that this court should therefore





consider and address; (b) is prima facie meritorious, and (c) would not unduly hinder the

progress of the bankruptcy/insolvency proceedings.

28. This well-established test for leave to appeal cannot be met and, therefore, any belated

attempted request for leave to appeal is doomed to fail.

29.  Asimilar set of circumstances was considered by this Court in a recently released decision
in Sun et al. v. Duca Financial Services Credit Union - COURT FILE NO.:M56171 (COA-
25-CV-0391 & COA-25-CV-0398) wherein an appeal was declared a nullity given a failure
to seek and be granted leave.

Jurisdiction of a Single Judge to Hear the Motion

30.  Section 7 of the CJA, subject to certain exceptions, provides that a motion in the Court of

Appeal shall be heard and determined by one judge;

(iii) Security for costs

31. In the event that this Court determines that the appeal is not out of time and grants leave to
appeal or declares that leave to appeal is not required, the Lender is seeking an Order

requiring the Appellant to post security for costs of the appeal.

32.  With respect to all of the circumstances of this case, such an Order is just:

e The proceeding has a history of delay;

e there is not a good chance of success based on the merits of the purported appeals.'3

570 Rules of Civil Procedure, RRO 1990, Reqg 194, rr. 56, 61.06; see Yaiguaje v Chevron
Corporation, 2017 ONCA 827, at paras 18, 25; see also OK v MH, 2025 ONCA 352, at paras 8-




https://www.ontario.ca/laws/regulation/900194

https://www.ontario.ca/laws/regulation/900194#BK538

https://www.ontario.ca/laws/regulation/900194#BK610

https://canlii.ca/t/hmskd

https://canlii.ca/t/hmskd#par18

https://canlii.ca/t/hmskd#par25

https://canlii.ca/t/kbzw8

https://canlii.ca/t/kbzw8#par8



33.

34.

35.

PART V - ORDER REQUESTED

The Respondent seeks an order declaring this appeal a nullity and there is no stay pending

appeal the Receivership Order.

If the appeal is declared a nullity, costs of this motion should be awarded to the Lender

against the Appellant.

In the alternative, if the appeal is not declared a nullity, the Respondent seeks an order:

@ ordering the Appellant to post security on terms into court within 15 days to be held
as security for the Respondent’s costs of the appeal, failing which the appeal shall

be automatically dismissed without further order of the Court; and

(b) that the appeal shall be heard on an expedited basis.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 4th day of September, 2025.

Garfinkle Biderman LLP
1 Adelaide Street East Suite 801
Toronto ON M5C 2V9

Wendy Greenspoon - Soer (LSO#: 34698L)
wgreenspoon@garfinkle.com
Tel.: (416)869-7615

Alexander Hora (LSO#: 62210P)
ahora@garfinkle.com
Tel.: (416)869-1234




https://canlii.ca/t/kbzw8#par8
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SCHEDULE “B”
RELEVANT STATUTES

Bankruptcy and Insolvency Act, RSC 1985, B-3

Court of Appeal

193 Unless otherwise expressly provided, an appeal lies to the Court of Appeal from any order or
decision of a judge of the court in the following cases:

(a) if the point at issue involves future rights;

(b) if the order or decision is likely to affect other cases of a similar nature in the
bankruptcy proceedings;

(c) if the property involved in the appeal exceeds in value ten thousand dollars;

(d) from the grant of or refusal to grant a discharge if the aggregate unpaid claims of
creditors exceed five hundred dollars; and

(e) in any other case by leave of a judge of the Court of Appeal.

Bankruptcy and Insolvency General Rules, CRC, ¢ 368

Appeal to Court of Appeal

31 (1) An appeal to a court of appeal referred to in subsection 183(2) of the Act must be made by
filing a notice of appeal at the office of the registrar of the court appealed from, within 10 days
after the day of the order or decision appealed from, or within such further time as a judge of the
court of appeal stipulates.

(2) If an appeal is brought under paragraph 193(e) of the Act, the notice of appeal must include
the application for leave to appeal.

32 The registrar of the court appealed from shall transmit to the court of appeal the notice of
appeal and the file.





Courts of Justice Act, RSO 1990, c C43

Leave to appeal required
133 No appeal lies without leave of the court to which the appeal is to be taken,

(a) from an order made with the consent of the parties

Rules of Civil Procedure, RRO 1990, Req 194

SECURITY FOR COSTS
WHERE AVAILABLE
56.01 (1) The court, on motion by the defendant or respondent in a proceeding, may make such

order for security for costs as is just where it appears that,

(d) the plaintiff or applicant is a corporation or a nominal plaintiff or applicant, and there
is good reason to believe that the plaintiff or applicant has insufficient assets in Ontario to
pay the costs of the defendant or respondent;
(e) there is good reason to believe that the action or application is frivolous and vexatious
and that the plaintiff or applicant has insufficient assets in Ontario to pay the costs of the
defendant or respondent; or

AMOUNT AND FORM OF SECURITY AND TIME FOR FURNISHING

56.04 The amount and form of security and the time for paying into court or otherwise giving the
required security shall be determined by the court. R.R.O. 1990, Reg. 194, r. 56.04.

FORM AND EFFECT OF ORDER

56.05 A plaintiff or applicant against whom an order for security for costs (Form 56A) has been
made may not, until the security has been given, take any step in the proceeding except an appeal
from the order, unless the court orders otherwise. R.R.O. 1990, Reg. 194, r. 56.05.

AMOUNT MAY BE VARIED

56.07 The amount of security required by an order for security for costs may be increased or
decreased at any time. R.R.O. 1990, Reg. 194, r. 56.07.

NOTICE OF COMPLIANCE





56.08 On giving the security required by an order, the plaintiff or applicant shall forthwith give
notice of compliance to the defendant or respondent who obtained the order, and to every other
party. R.R.O. 1990, Reg. 194, r. 56.08

SECURITY FOR COSTS OF APPEAL

61.06 (1) In an appeal where it appears that,

(a) there is good reason to believe that the appeal is frivolous and vexatious and that the
appellant has insufficient assets in Ontario to pay the costs of the appeal;

(b) an order for security for costs could be made against the appellant under rule 56.01; or
(c) for other good reason, security for costs should be ordered,

a judge of the appellate court, on motion by the respondent, may make such order for
security for costs of the proceeding and of the appeal as is just.

(1.2) If an order is made under subrule (1), rules 56.04, 56.05, 56.07 and 56.08 apply, with
necessary modifications.

(2) If an appellant fails to comply with an order under subrule (1), a judge of the appellate court
on motion may dismiss the appeal.
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